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PLATO AND THE CREATION
OF THE HEBREW BIBLE

Plato and the Creation of the Hebrew Bible for the first time compares the ancient
law collections of the Ancient Near East, the Greeks and the Pentateuch to deter-
mine the legal antecedents for the biblical laws. Following his 2006 work, Berossus
and Genesis, Manetho and Exodus, Gmirkin takes up his theory that the Penta-
teuch was written around 270 BcE using Greek sources found at the Great Library
of Alexandria and applies this to an examination of the biblical law codes.

A striking number of legal parallels are found between the Pentateuch and
Athenian laws, specifically with those found in Plato’s Laws of ca. 350 Bce. Con-
stitutional features in biblical law, Athenian law and Plato’s Laws also contain
close correspondences. Several genres of biblical law, including the Decalogue,
are shown to have striking parallels to Greek legal collections, and the synthesis
of narrative and legal content is shown to be compatible with Greek literature.
This evidence points to direct influence of Greek writings, especially Plato’s
Laws, on the biblical legal tradition. Finally, it is argued that the creation of the
Hebrew Bible took place according to the program found in Plato’s Laws for cre-
ating a legally authorized national ethical literature, reinforcing the importance of
this specific Greek text to the authors of the Torah and Hebrew Bible in the early
Hellenistic Era.

This study offers a fascinating analysis of the background to the Pentateuch and
will be of interest not only to biblical scholars but also to students of Plato, ancient
law and Hellenistic literary traditions.

Russell E. Gmirkin is a writer, researcher, and Dead Sea Scrolls scholar living
in Portland, Oregon. He is the author of Berossus and Genesis, Manetho and
Exodus: Hellenistic Histories and the Date of the Pentateuch (2006).
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INTRODUCTION

This book is a sequel to Berossus and Genesis, Manetho and Exodus: Hellenistic
Histories and the Date of the Pentateuch, in which literary source-critical methods
were brought to bear on the timeworn questions of date, provenance and author-
ship of the Pentateuch (Gmirkin 2006). I there argued an extensive use of the
Babylonian historian Berossus (278 BcE) by the authors of Gen. 1-11 and the use
of the Egyptian historian Manetho (ca. 285-280 BcE) by the authors of the Exodus
story. Using this and similar data, I inferred that the Pentateuch was written ca.
270 Bce,! drawing on a variety of sources written in Greek and housed in the Great
Library of Alexandria. This in turn led to the conclusion that the authors of the
Pentateuch were the same group of seventy aristocratic, Greek-educated Jewish
scholars that ancient tradition credited with having translated the Pentateuch into
Greek at Alexandria at almost exactly the same time (ca. 273269 BCE). Berossus
and Genesis thus laid out a methodological and historical framework in which the
Pentateuch could be understood as an early Hellenistic Era composition that drew
on earlier sources written in Greek.

The current study deals with similar themes, considering the possibility that
both the Pentateuch and the Hebrew Bible as a whole drew on the writings of
Plato found at the Great Library of Alexandria. This hypothesis is explored via
two lines of argument: that the Pentateuch’s law collections, despite containing
a few laws of Ancient Near Eastern origin, are in large part based on Athenian
law and on Plato’s Laws (Chapters 2—5), and that the Hebrew Bible as a literary
collection was based on instructions found in Plato’s Laws for creating a national
literature (Chapter 6).

1. Greek comparative studies

External evidence does not exclude either a Hellenistic Era date or substantial
Greek influence on the biblical text. This indicates that comparative studies with
biblical literature may legitimately include the Greek world and that there is no
compelling reason to exclude either Hellenistic Era cultural features or literature
from such studies.
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Various studies from the early twentieth century to the present explored evidence
for ancient cultural contacts between the Greek world and Ancient Near East,
including the Jews. The existence of some sort of cultural interchange between
east and west in the Greek Archaic Era or earlier seems beyond dispute. The
penetration of Near Eastern culture in the Greek world is demonstrated through
eastern material remains found in Mediterranean archaeological sites,? similar
institutions and customs’® and numerous eastern traditions that were adopted in
Greek mythology and literature.* Phoenician trade in the west is thought to have
been a key mechanism by which eastern wares and ideas spread across the Medi-
terranean.’ Similarly, there is archaeological evidence for the penetration of Greek
material culture into the east in sites along the Levantine coast from Cilicia to
the Egyptian delta from the Mycenaean era to the fourth centuries BCE, and direct
Greek contacts with traders living at Dor, Akko and other coastal locations may
have provided opportunity for the exposure of Phoenicians and others to Greek
influences.® Literary, inscriptional and archaeological evidence suggests Greek
mercenaries were employed in Cilicia, Ashdod, Egypt and in the Judean Negev
in pre-Hellenistic times.” Literary and inscriptional sources also document mili-
tary clashes and diplomatic contacts between Greeks and Persians leading up to
Alexander’s conquests.® However, there is little evidence that these contacts led
to the flow of Greek ideas into the Ancient Near East. After the conquests of Alex-
ander the Great, however, Greek influences in the east are well documented and
uncontroversial.

Contacts between Greek and biblical laws have been commented on from
Graeco-Roman antiquity to modern times.? Such legal parallels have raised ques-
tions regarding the direction of influence, the relative chronology of Greek and
biblical legislation and the circumstances under which Greek and Jewish cultural
exchanges could have taken place (Gmirkin 2014: 56-60). In classical antiquity,
such points of comparison were explained as evidence of Greek plagiarism of
Mosaic law,'? a theory still advocated in some circles as late as the mid-nineteenth
century (see Gmirkin 2014: 57 and literature cited there). This model became
increasingly difficult to reconcile with chronological schemes proposed under
higher criticism, in which the emergence of biblical law took place contemporary
with similar developments in Archaic and Classical Greece, not centuries earlier
as in a pre-critical reading of the biblical text. Twentieth-century comparisons
between Greek and biblical laws no longer suggested direct Greek exposure to
biblical literature, a simplistic model that failed to meet modern critical standards.
Finding a satisfactory alternative explanation for Greek and biblical legal paral-
lels posed a considerable ongoing problem.

Greek comparative studies, once a favorite topic of research among biblical
scholars versed in Classical literature, were largely eclipsed in the early twenti-
eth century in favor of Ancient Near Eastern literary and cultural comparisons,
where the relative chronological priority of biblical and extra-biblical traditions
was easily established. In Ancient Near Eastern comparative studies in the after-
math of the 1902 publication of the Hammurabi Law Code, biblical influence
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from antecedent cultures and legal traditions were fully acknowledged. Theo-
ries that posited Ancient Near Eastern influence on the biblical law collections
posed no chronological difficulties, because the Old Babylonian collections
such as LE and LH predated the biblical monarchy and the first biblical law
codes by hundreds of years. Theories regarding possible Greek influence on the
biblical law collections were more problematic under higher criticism, because
comparable Greek legislation was a phenomenon of the seventh to the fourth
centuries BCE, contemporary with or later than the biblical laws codes under
either the older documentary theories of higher criticism or recent redaction
critical models.

Nevertheless, modern scholars of ancient legal systems kept noting contacts
between Greek and biblical legal traditions. The existence of shared Greek and
Jewish legal traditions was difficult to accommodate under a view in which the
biblical law collections were believed to have been created prior to the arrival of
the Greeks in the east. Points of comparison between Greek and Jewish histo-
riography, prophetism and other cultural and literary institutions were similarly
problematic. As a result, various strategies were employed to explain Greek legal
and literary features in biblical literature in pre-Hellenistic times. Purely typologi-
cal parallels came under increasing disparagement in comparative studies, and
properly so.!! Instead, comparative studies came to be viewed as methodologi-
cally valid only if the cultures or literatures being compared were within the same
“historical stream,” that is, if the societies under comparison were in geographical
proximity and sufficiently close in time to allow for a direct or mediated flow
of ideas.”? A major difficulty in applying this approach to Greek comparative
studies was that possible influences were artificially restricted to the historical
period when Samaria and Judah were kingdoms or provinces within the Ancient
Near East, prior to Alexander’s conquests of the east and the first major contacts
between Greeks and Jews. !

The problem of apparent Greek legal and literary influences on biblical writ-
ings prior to arrival of the Greeks in the east met with a variety of explana-
tions.'* One solution commonly posed by authors of comparative studies was to
posit an intermediary group who communicated Greek ideas to the east. Such
proposals included Greek and Cretan troops allegedly employed by the bibli-
cal King David (Weinfeld 1993),'> Greek mercenaries stationed in the Negev
during the late Judean monarchy (West 1997: 617, among other modes of trans-
mission), Phoenicians (Van Seters 1983: 53—4; Israel was characterized as an
“inland Phoenician culture” in Brown 1995, 2000, 2001) or Philistines (Garbini
1988: 85—6). Direct contacts between the educated elites of the Greek and Jew-
ish worlds in archaic times prior to the conquests of Alexander the Great, or
the conveyance of Greek writings to Jewish readers and thinkers, even by way
of intermediaries, has never been seriously proposed. The idea that complex
legal notions and sophisticated literary traditions were communicated from the
Greek world into the hinterlands of Judah or Samaria'® by way of mercenar-
ies stationed in desert border fortresses or merchants engaged in trading Greek
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pottery and other wares also appears unlikely.!” It is difficult to visualize these
hypothetical intermediaries serving as a channel for the required flow of ideas
in the historical stream.

An alternative method for accommodating Greek influences on biblical litera-
ture in archaic times was proposed by the great legal scholar Raymond Westbrook.
Taking for granted that some communication between east and west must have
anciently existed, based on inferences from similar laws found among the Greeks,
Romans, Hittites, Babylonians, Assyrians and in biblical legal writings, West-
brook hypothesized a shared Eastern Mediterranean legal culture that embraced
all these legal traditions.!® In effect, Westbrook claimed that Archaic and Classical
Greece and the Ancient Near East were within the same historical stream, despite
the lack of geographical proximity and without specifying a mechanism for the
communication of ideas. Although Westbrook’s idea of a shared legal culture met
with a variety of criticisms by his contemporaries, it served to legitimize ongoing
research into shared legal traditions and has been adopted in recent years by several
biblical researchers engaged in productive comparative studies using Greek legal
materials (Hagedorn 2004: 4353, 60-2; Knoppers and Harvey 2007: 105-41). A
major methodological flaw in Westbrook’s theory is that to a significant degree
it rested on shared Greek and biblical legal traditions that were assumed, but not
proven, to have existed deep in archaic times, but which may in fact have first
appeared in biblical literature of the Hellenistic Era, a possibility never envisioned
by Westbrook. This circularity in Westbrook’s reasoning both relied upon and was
used to support a dating of biblical legal tradition contemporary with Archaic and
Classical Greece. Although an intersection of Greek and biblical legislation can
scarcely be doubted today, it may be questioned whether the mechanism for this
shared legal tradition was the common East Mediterranean culture hypothesized
by Westbrook and whether the communication of Greek legal values, institutions
and laws to the biblical authors took place prior to Alexander’s conquests and the
Hellenization of the east as Westbrook assumed.

2. The current volume

The first reliable external evidence for the composition of the Pentateuch is the
Septuagint translation at Alexandria ca. 270 Bce (Gmirkin 2006: 34-88; Gmirkin
2014), well into the Hellenistic Era. The current volume therefore adopts the posi-
tion that comparative methods used to illuminate the biblical text should include
Greek literature and cultural institutions from the Classical and early Hellenis-
tic Eras alongside those of the Ancient Near East. In Chapters 25, a systematic
comparison will be made among biblical, Greek and Ancient Near Eastern legal
traditions.' Striking parallels will be shown to exist between biblical and Greek
constitutional and social institutions (Chapter 2), laws (Chapter 3), law collec-
tions (Chapter 4) and legal narratives (Chapter 5) that are for the most part absent
from Ancient Near Eastern legal tradition. Many of these points of comparison
show a special relationship between biblical and Athenian laws and institutions as
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well as those described in Plato’s Laws. Such parallels are exceedingly difficult
to explain under the hypothesis that biblical legal traditions developed in the Per-
sian Era or earlier, when direct Athenian influence on Jewish legal writings can
be ruled out, even under the theory of an Eastern Mediterranean cultural sphere.
However, Jewish access to the legal collections found in the Great Library of
Alexandria provides a direct mechanism whereby the biblical authors could have
become familiar with both Athenian laws and with Plato’s Laws. In Chapter 6, it
is further argued that the Hebrew Bible as a whole was created in the third century
BCE under the influence of Plato’s Laws, which featured instructions for creating a
national library of approved texts with ethical content (§§ 1-2), and that the Jew-
ish theocracy historically established in the early Hellenistic Era was directly pat-
terned on the novel form of government under divine laws also laid out in Plato’s
Laws (§§ 4-6). A picture emerges in which Plato’s Laws, which described how to
establish a new government with its constitution, laws and other institutions, had
a decisive influence on the refounding of the Jewish nation and the creation of its
national literature ca. 270 BCE.

Notes

1 More accurately, the Pentateuchal dating arguments from Berossus and Genesis point
to a definite date of 278-269 BcE and a likely date of 273—272 Bck. See chart at Gmirkin
2006: 245. For convenience of reference, this book will abbreviate the date of composi-
tion to ca. 270 BCE.

2 See especially Burkert 1992; cf. Astour 1967: 323-57.

3 Points of commonality include similar conceptions of divine kingship, common ele-
ments in oaths and treaties and common sacrificial and divinatory practices. See Burk-
ert 1992: 41-87; West 1997, especially 14-23, 41-2; Launderville 2003.

4 See discussions in the sources from the preceding footnote. Specialized discussions of
eastern influences on Hesiod and Homer include Gordon 1955: 43—-108; Walcot 1966;
Penglase 1994; Morris 1997; Louden 2011.

5 West 1997: 606-24. Greek contacts with eastern craftsmen located in Crete played a
hypothesized role in the spread of Ancient Near Eastern legal traditions to the Greeks
and Romans in Miihl 1933. Evidence Miihl cited for his theory of early legal contacts
between east and west included the existence of written law collections in Greece and
Rome; the existence of an early Roman law of lex falionis that later sources attributed
to either Zaleucus of Locri in ca. 660 BcE (Demosthenes, Against Timocrates 140-1) or
Charondas of Catana in ca. 675 BcE (Diodorus Siculus, Library 12.17.4-5); and certain
other laws shared by Greeks, Romans and the biblical authors. For a critique of Miihl’s
theories, and especially of the hypothesized role of Cretan craftsmen in propagating
written law collections to the Greek world, see Gagarin 1986: 62.

6 See Waldbaum 1997; Niemeier 2001. Evidence for a Greek settlement at Al Mina in
northern Syria is no longer considered supported by archaeological evidence. Unam-
biguous Greek remains in Syria appear to be limited to pottery: Greek temples (except
perhaps at Tall Sukas) or other architectural remains or Greek burial sites have not been
discovered. Greek lettering on pottery appears the best evidence for Greek presence in
the Levant. The establishment of a Greek trading post at Naucratis in the Egyptian delta
in ca. 620 BcE is well known from historical sources.

7 Niemeier 2001: 16-24. See Herodotus, Histories 2.152-54; Diodorus Siculus, Library
1.66—67 for the employment of Carian and Ionian mercenaries by Psammetichus 1.
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See Kuhrt 2007: 1-417 for Greek political and military contacts with the Persians. In
Kuhrt’s exhaustive survey of the primary sources, the lack of detectable Greek influ-
ences on Persian literature, culture or notions of legislation is striking.

Legal parallels were noted in passing in Josephus, Apion 2.151-286 and systematically
at Eusebius, Preparation for the Gospel 12.35-47.

Jewish and Christian claims for the priority of Moses and biblical literature were discussed
in Droge 1989. Such claims were made by the Jewish writers Eupolemus, Aristobulus,
Philo and Josephus; the Church Fathers Justin Martyr, Tatian, Clement of Alexandria,
Origen, Eusebius and Augustine; and “pagan” authors such as Numenius of Apamea.
The iconic example of broad, typological comparisons between cultures with no geo-
graphical or historical contact was Frazer 1911-15. Such erudite but uncritical com-
parative studies came under criticism in various influential discussions on comparative
methodology, including Sandmel 1962; Malul 1990; Talmon 1991. Noth’s theory of
an Israelite amphictyonic league during the Judges period (Noth 1966) was eventually
rejected, among other reasons, for its unsound typological comparisons with much later
Greek institutions.

Malul 1990: 13-18, 89-91, 99-101; Talmon 1991: 386. Malul contrasted the “his-
torical comparative approach,” in which an effort is made to demonstrate a shared
historical stream and inter-cultural flow of ideas, with the “typological comparative
approach,” which is satisfied with cataloging parallels.

This bias is illustrated in Malul 1990: 19-85, where an Ancient Near Eastern back-
ground to biblical laws was assumed throughout.

See Kuhn 1996: 77-91, on coping strategies employed by those who have inherited a
research paradigm to eliminate apparent contradictions posed by conflicting or anoma-
lous data.

Weinfeld 1993: 1-2 argued that the genre of foundation story independently arose
among the Greeks and Israelites because both were “based on colonization and found-
ing of new sites,” unlike the “autochthonous cultures” of the great Ancient Near East-
ern empires, where this genre was entirely unknown. Weinfeld dubiously sought to
bolster this model by arguing for a historical basis for the Exodus and Conquest tra-
ditions (1993: 41-51). Weinfeld believed that the foundation stories “crystallized in
the Davidic period, when there were contacts with elements originating in the Greek
sphere, such as Krethi and Plethi” (1993: 2). This thesis appears to involve anachro-
nisms, because the Greek colonization movement and the genre of foundation story are
to be dated in the eighth century Bce (Malkin 1987: 262-6). A better explanation for
the literary parallels is the direct influence of Greek literature on the formation of the
biblical text in the Hellenistic period.

Josephus, seeking to explain the fact that Greek literature took no notice of the Jews
and Jewish literature took no notice of the Greeks, noted that the Greeks knew mainly
about coastal people with whom they had trade contacts, whereas the ancestral lands
of the Jews were located inland from the sea and isolated from international commerce
(Apion 1.60-68). His observations still appear valid and relevant.

A key problem unaddressed in proposals of Phoenician or Philistine intermediaries
between Greeks and Jews is that neither group produced literature or legal traditions of
the type they are hypothesized to have communicated to the Jews. Nor are such tradi-
tions associated with Greek soldiers or merchants anciently residing in the east. The
social networks in which legal traditions were discussed and shared in the Greek world
are known to have consisted of highly educated, ruling class elites, as documented
in Classical Greek sources, not tradesmen or military. Osborne (2009) argued from
archaeological data that neither the creation of new social networks nor a dissemination
of Greek culture, practices and learning accompanied the trade in Greek pottery in the
Mediterranean world.
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18 Westbrook’s arguments appeared in a series of articles conveniently assembled in Wells
and Magdalene 2009. In the present volume, I will cite Westbrook’s articles with the
original titles, but with page numbers taken from Wells and Magdalene 2009. West-
brook’s theory was critiqued in Greengus 1994: 60-87.

19 Literary dependence of some Pentateuchal laws on Plato’s Laws was first argued by
Kupitz 1997. My own study of Plato’s writings was largely stimulated by the impres-
sive collection of biblical parallels assembled at Wajdenbaum 2011: 158-205. Biblical
parallels to other Greek writers found in Kupitz 1997 and Wajdenbaum 2011 are often
less convincing.
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ATHENIAN AND
PENTATEUCHAL LEGAL
INSTITUTIONS

The ktisis or foundation story was one of the most popular literary genres among
the ancient Greeks. In a typical Greek foundation story, negative circumstances
led to sending forth an expedition under the divinely sanctioned leadership of a
founder-figure who led his forces to establish a colony in a new land. The founder-
figure acted as commander, religious guide and lawgiver, conquering territory for
settlement, apportioning land, setting up altars and writing a constitution and laws
for the infant nation. The biblical story about the Israelite Exodus and wilder-
ness Sojourn under the leadership of Moses and the Conquest under his successor
Joshua closely conforms to this Greek literary genre.' The presentation of Mosaic
law codes within a recognizably Greek narrative framework raises the possibil-
ity that the formulation of the law codes themselves may display influences from
Greek legal genres and content.

The notion of the Pentateuch as having been composed in the early Hellenistic
Era is suggested by the existence of constitutional elements within the Pentateuch.
Certainly many authors in Hellenistic and Roman antiquity viewed the Torah as
the authoritative constitutional document of the Jews. They included ancient Jew-
ish writers? and the Church Fathers® as well as Ptolemaic,* Seleucid,’ Jewish® and
Roman’ regimes that all interpreted the Torah as the foundational document that
recorded the ancestral laws and constitution of the Jews. This ancient interpreta-
tion of the Torah as possessing constitutional elements is supported by biblical
scholarship of recent decades that also detects constitutional content in the Penta-
teuch, especially in Deuteronomy.®

The last ten years have seen several studies that have illuminated Deuteronomis-
tic constitutional elements by comparison with Greek legal materials and institu-
tions. Such studies as a rule have been predicated on a hypothetical shared East
Mediterranean culture in a pre-Hellenistic context rather than contemplating the
possibility of direct Jewish knowledge of Greek — and especially Athenian — legal
institutions (e.g. Hagedorn 2004: 43—53, 60-2; Knoppers and Harvey 2007: 105-6,
139-41). Although no literary or historical evidence exists to support direct dip-
lomatic or cultural contacts between Athens and Judea in pre-Roman times, the
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extensive corpus of Greek legal writings at the Great Library of Alexandria in the
early Hellenistic Era raises the possibility that Jewish knowledge of Athenian legal
institutions was mediated by Jewish access to Greek legal writings.

Direct Greek influences on biblical legal content can be tested only by a sys-
tematic comparative study of Greek and Jewish constitutional legal content and
institutions. The current chapter explores parallels between Pentateuchal legal
institutions and those found in the Greek world, especially in Greek constitutional
literature. The next chapter explores parallels between Pentateuchal, Ancient Near
Eastern and Greek laws, including those found in Plato’s Nomoi or Laws of ca.
350 BCE.

1. Greek constitutions and the Pentateuch

The constitution, an important Greek legal innovation essential for citizen self-
rule, defined the arrangement of offices in the government, especially the highest
offices, outlining their duties and the manner in which the officials were to be
appointed.® The framing of a constitution was considered distinct from the enact-
ing of legislation:!® the constitution (politeia) defined the form of government,"!
whereas laws (nomoi, thesmoi) defined the rights, responsibilities and rules of
conduct for both magistrates and for those governed.’? Edicts or decrees (pse-
phemata) were a separate category of enactment that addressed the day-to-day
business of government.!3

The importance of constitutional matters in Greek life is summed up by famous
statements by the Athenian orator Isocrates (“the constitution is the soul of the
state” [Isocrates, Areopagitus 14; Isocrates, Panathenaicus 138]) and the philoso-
pher Aristotle (“the constitution is the state” [Aristotle, Politics 3.1279a]). Consti-
tutions could and did define a variety of types of government found in the Greek
world, which included not only the six basic forms of government listed by Aris-
totle (monarchy, tyranny, aristocracy, oligarchy, the polis or constitutional city-
state and democracy), but also other forms of “mixed constitutions” that included
elements from two or more of these types.'*

An idea of what the Greeks understood by the term constitution and of the top-
ics dealt with under Hellenistic constitutional law may be gleaned by such works
as Aristotle’s Politics, which dealt with political science; Aristotle’s Athenian
Constitution, which dealt with the history of constitutional change at Athens and
the features of the Athenian constitution in Aristotle’s time;"> Plato’s Republic,
which outlined Plato’s ideal state; Plato’s Laws (Nomoi), which dealt with Plato’s
ideas of how to frame an ideal constitution and laws;'® Xenophon’s Lacedemo-
nian Constitution and Pseudo-Xenophon’s Athenian Constitution,"” fragments of
other ancient books on constitutions that have survived in later quotations;'® and
excerpts from various Greek constitutions quoted by Athenian orators' or pre-
served on surviving inscriptions (Meiggs and Lewis 1969; Rhodes and Osborne
2003). Typical elements that appeared in ancient Greek constitutions or related
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topics discussed in constitutional literary sources included the following (with
Athenian institutes discussed in the footnotes):

*  The basic form of government, whether monarchy, tyranny, aristocracy, oli-
garchy, constitutional democracy or pure democracy.?’

*  The geographical boundaries of the nation.?!

*  Requirements for citizenship,?? procedures for the enrollment of citizens®
and the legal status of foreigners, slaves and other non-citizens.

»  Citizen rights and responsibilities, including military service (Aristotle, Athe-
nian Constitution 42.2-5) and participation in judicial and democratic assem-
blies (Aristotle, Athenian Constitution 7.3; 19.1; 41.2).

* Definition of special deliberative bodies entrusted with legislative, judicial
and executive functions.”

*  Magistrates:?® their qualifications, procedures for appointment, administra-
tive duties and mechanisms for their oversight and review.?”

* Judicial structures and procedures.?®

»  Military organization (Aristotle, Athenian Constitution 4.2; 22.2; 31.2-3;
45; 61.1-7; 62.3; Plato, Laws 6.755b-756b), education and military training
(Aristotle, Athenian Constitution 42.2—4; Plato, Laws 7.804c-¢).

* Religious matters, including the appointment of religious personnel, the
supervision of temple precincts, and oversight of religious festivals (Aristotle,
Athenian Constitution 54.6—8 [which listed commissioners of sacrifices and
national festivals]; Plato, Laws 8.828a-829¢).

A constitutional definition of legal institutions and their functioning was essen-
tial to the citizen self-rule of the polis, in which the citizens themselves held the
reins of government. It was for this reason that the constitution arose as a distinct
genre among the Greeks, but was unknown in the Ancient Near East.? Under the
absolute rule that characterized both the great empires and the lesser city-states
of the Ancient Near East, the exercise of governmental power did not require a
formal constitution, because the state was essentially an extension of the power
of the king and those under his command. Aristotle correctly understood the char-
acteristic form of government among the “‘barbarians” (non-Greeks) of the east
to be the monarchy, in which the king ruled subject peoples who did not directly
participate or own a share in their government (Aristotle, Politics 3.1285a). A
similar negative view of government in the Ancient Near East was seen at Deut.
17.14 and 1 Sam. 8.5, 19-20; 10.19, where the Israelites expressed a desire to be
ruled by a king ““like the nations around us.”*® In 1 Samuel, the change of govern-
ment to monarchy patterned on the neighboring kingdoms was interpreted as a
full rebellion against Yahweh (1 Sam. 8.7-9; 10.18—19) that would result in a new
enslavement of Israel to its own kings (1 Sam. 8.10-18; cf. 10.18-19), something
that soon took place under Solomon (1 Kgs 12.1-14). According to Aristotle, the
barbarian peoples of the east were by nature servile, and therefore required a king
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to both rule and take care of them, whereas in 1 Samuel the predicted enslavement
under the monarchy was a result of the Israelites having chosen that form of gov-
ernment: other than the reversal of the direction of cause and effect, the biblical
and Aristotelian views of the enslaved state of the population under the kings of
the east was the same.!

Both the anti-slavery traditions found throughout Exodus—Deuteronomy and
the anti-monarchic tradition found in Deuteronomy, 1 Samuel and 1 Kings con-
stitute a rejection of the Ancient Near Eastern institution of kingship, in which
society was divided into the tribute-imposing ruling class and tribute-bearing
subjects.’? Deuteronomy—Judges instead envisioned a different, more egalitarian
form of government in which the Israelites would rule themselves under a system
of national assemblies, councils of elders and magistrates with civil and military
powers (as circumstances required), along with priests and prophets to guide them
in sacred matters. This biblical concern over choosing the proper form of govern-
ment, unprecedented in texts from the Ancient Near East, finds its closest parallel
in the Greek world, where constitutional issues were debated and discussed in
both political and philosophical circles. Explicit constitutional content has been
detected by biblical critics in the constitutional sub-document Deut. 16.18-18.22,
which detailed the selection and responsibilities of the magistrates who would
rule Israel in the Promised Land.’*> Some scholars have argued for the existence
of a larger constitutional program to be found in Deuteronomy as a whole.** Con-
stitutional content is sometimes attributed to other Pentateuchal legal materials,
notably those associated with the Sinai theophany of Ex. 19-24.% Many topics
characteristic of Greek constitutions and constitutional literature but absent from
Ancient Near Eastern law collections appear prominently in Pentateuchal law
codes and narratives with legal content:

* National and tribal geographical boundaries.

*  Requirements for citizenship, procedures for the enrollment of citizens and
the legal status of foreigners, slaves and other non-citizens.

»  Citizen rights and responsibilities, including military service and participa-
tion in judicial and democratic assemblies.

* Definition of special deliberative bodies entrusted with legislative, judicial
and executive functions.

*  Magistrates: their qualifications, procedures for appointment, administrative
duties and mechanisms for their oversight and review.

* Judicial structures and procedures.*

+  Military organization, including conscription and command structure.

* Religious matters, including the appointment of religious personnel, the
supervision of temple precincts and oversight of religious festivals.

These various topics, discussed in greater detail in the following sections, point

to the constitutional concerns of Pentateuchal legal content. The overlap of Penta-
teuchal legal topics with Greek constitutional issues suggests the possibility that
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the Pentateuch’s authors were acquainted with Greek literature on laws and con-
stitutions. In light of this, the interpretation of the Mosaic law code as a national
charter on a par with Greek constitutions as found in Josephus (cf. Rodgers 2008:
129-48) and other authors of antiquity cannot be dismissed as a late, anachronis-
tic Hellenistic Era interpretation of earlier Ancient Near Eastern legal content, but
may in fact be correct.’’

A systematic comparison between Pentateuchal and Greek legal institutions,
as carried out in the remainder of this chapter, suggests a specific acquaintance
with the Athenian city-state. The following constitutional comparisons will take
into account both actual Athenian legal institutions and the theoretical recom-
mendations found in Plato’s Laws, which discussed the imagined drafting of
a constitution and laws for a new colony to be found in the Cretan district of
Magnesia. Although the city-state envisioned in Plato’s Laws was a philosophi-
cal and literary construct that contained various idiosyncratic features, it was
largely based on Athenian institutions.?® Significantly, many features of the Pen-
tateuchal legal institutions conform more closely with the system described in
Plato’s Laws than with historical Athenian institutions, leading to the conclusion
that the biblical authors were acquainted with this specific text of ca. 350 BcE,
Plato’s last work.

2. Citizenship and enrollment

True citizenship was a characteristically Greek notion that went beyond national
or ethnic identity.® Unlike the Ancient Near East, where a sharp divide existed
between the ruling and subject classes,*’ in Athens and most of the Greek world
the citizenry owned a share in their own government and participated in it through
public assemblies, jury duty and the elective process whereby they could choose
their own magistrates from among the citizen body.*' All members of the Athe-
nian polis were expected to participate in its government: it was deemed shameful
not to. As share-holders in the polis, Athenian citizens also actively participated in
its defense through military service in the Athenian cavalry, hoplite army or navy,
according to their assessed financial ability.

Full citizenship at Athens was restricted to adult males who were officially
enrolled into the citizen registry at age twenty, when they also became subject to
military duty.*? As citizens they had the right to speak and vote at national assem-
blies, held four times a year, and to participate on juries. The lowest economic
strata of Athenians — those too poor to possess their own armor — had once been
excluded from Athenian political life (Aristotle, Athenian Constitution 4), but
under Solon’s constitutional reforms of ca. 594 BCE obtained citizenship rights,
including rights to be admitted both to the Assembly and to juries.* Participation
in the franchise was considered both an honor and an advantage, because citizens
were accorded important legal rights, including that of land ownership. Disen-
franchisement or exclusion from citizenship (atimia) was an extremely serious
matter.*
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Athenian citizenship was conferred on legitimate offspring. After the citizen-
ship law of Perikles in 451/450 BcE, a requirement for citizenship was Athenian
parentage on both sides, father and mother.* Subsequently it became illegal for
an Athenian, man or woman, to marry a non-Athenian.*® The question of whether
bastard children of a man and his concubine were excluded from Athenian citizen-
ship is a matter of continuing debate.*’

Although full participation in Athenian political life was restricted to the males,
both Athenian women and children possessed indirect citizen rights and legal pro-
tections. The protection of family members was the legal obligation of the kurios
or head of household, namely the husband, father or (for widows and orphans)
appointed male guardian. Lesser legal rights were also accorded to metics, the
special class of resident foreigners — welcomed at Athens mainly as merchants
and craftsmen*® — who were subject to a special tax of twelve drachma per year
for the privilege of living in Athens and who were also subject to military duty.*
Strangers (xenoi) who arrived in Athens were expected within a certain number
of days — probably a month — to find a sponsor,™ enroll as a metic at the village of
their residence and begin paying the metoikos or metic-tax.>' As non-citizens, met-
ics could not participate in the assembly or on juries, own land or fill priesthoods
(Whitehead 1977: 69-70), but had recourse to a court in Athens dedicated to cases
involving foreigners.*? Slaves, who were mostly non-Greeks, were considered the
property of their owners. As such they possessed no citizen rights, and few legal
rights, mostly exercised through their owner. If freed, they did not thereby attain
citizenship, but only the status of metic.”

Pentateuchal regulations regarding citizenship in Israel closely corresponded
to the Athenian legal model. For both Greeks and Israelites, participation in the
military was an important aspect of citizenship.** The children of Israel who
constituted the citizen body of the Mosaic polity were described as an army in
Pentateuchal narratives.” The book of Numbers treated at length the enrollment
of the adult males into the army from all the tribes of Israel at age twenty and
their assignment to military duties in the citizen army.’® Like the citizens of
Athens, the children of Israel appeared in a national assembly — the edah — and
(once settled in the land) in lesser local assemblies that possessed judicial func-
tions, as in the Athenian model. The children of Israel were also assigned the
responsibility of appointing magistrates from among the citizen body to serve
in various positions, including as judges and, strikingly, as king (Deut. 16.18—
18.22, especially 17.5). As in Athens, land ownership was restricted to citi-
zens,”” and disenfranchisement or exclusion from citizenship was an extremely
serious matter.>®

The status of women, children and slaves in Israel was the same as in Athens.
Under both biblical and Athenian political and legal systems, full participation
was restricted to adult males. Women and children possessed citizen rights and
legal protections through the male head of household or (at Athens) appointed
guardian in the case of widows and orphans. Slaves were considered household
property and possessed no citizen rights and few legal protections.
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Although Athens had a reputation of xenophilia and the Jews of the later Hel-
lenistic Era acquired an undeserved reputation of xenophobia, the legal status of
foreigners was virtually identical under Athenian and biblical law. Both distin-
guished between the foreigner (xenos, nokri) — visitors not yet accorded resident
status® — and the resident alien (metoikos, ger).*® As a class, the gerim or resident
aliens closely corresponded to the metics of Athens. Like the metics of Athens, the
resident aliens in Israel were presumed to reside in a specific village and perhaps
to have a family as a sponsor.®' The legal rights of both foreign visitors and resi-
dent aliens were protected in both biblical Israel and Athens.®

Citizen status of offspring was an issue common to Athenian and Pentateuchal
legislation. Athenian law restricted citizenship to legitimate offspring of a wife:
children engendered by concubines, slaves or mistresses were not considered
heirs (unless adopted) or potential citizens. The citizenship law of Perikles in
451/450 BcE further stipulated that both father and mother must be Athenian citi-
zens, denying legitimacy of marriage and offspring to a foreign mother, except
as allowed in individual cases and by legislative decree.®® Along similar lines,
Deut. 23.2 legislated that the offspring of illegitimate unions could not be admit-
ted into the assembly (that is, were denied citizenship status). Although Deut.
23.3-8 allowed for the possibility of Moabites and Ammonites being admitted
into the assembly in the third generation — that is, the grandchildren of the oft-
spring of a marriage between an Israelite man and a Moabite or an Ammonite
wife — citizenship requirements were made more severe in Ezra—Nehemiah by
the disallowing of foreign wives, as in the law of Perikles.*

3. Tribal organization and the military

Athens possessed a citizen army that consisted of adult males of age twenty and
older. There was no need to finance it through taxes, except in extraordinary
times of war,% because the citizens themselves provided their own weaponry,
according to their economic class. Citizens were divided into classes according
to an economic assessment.®® The richest class under Solon’s reforms was the
pentacosiomedimni, who held positions of greatest financial responsibility such
as treasurers and generals (Aristotle, Politics 3.1282a; cf. Ostwald 2000: 51, 70).
The next richest class, the hippeis or knights, served at their own expense as
cavalry in the army®” and were periodically called upon to underwrite the cost of
festival sacrifices and other expenses. The third class, the zeugitae, consisting of
poor tenant farmers, served as hoplites and provided their own armor and weap-
onry. The fourth and poorest class, the thetes, consisted of those who owned no
land and could not afford armor, who served as light infantry or as sailors in the
Athenian fleet.*

Military training — the ephebate — began at age eighteen. The early history of
the ephebate in Athens is a matter of some debate. It appears to have been an
educational institution in Athens available to the sons of the elite since the fifth
century BCE but became a compulsory part of Athenian education as a result of the
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law introduced by Epicrates ca. 335 BCE (Aristotle, Athenian Constitution 42.1,
4; cf. Rhodes 1993: 494-5). The three branches of education at Athens consisted
of letters (grammata), music (mousike) and gymnastics (gymnastike).® Letters
included early training in the alphabet and later readings in Homer and other Greek
classics. Music included training in both lyre and voice. Gymnastics included
dance, which was thought to promote coordination and agility in battle.”” The
ephebate included training in basic hoplite warfare” — such as the use of javelin,
sword and other weapons — and rigorous exercise to promote strength, endurance
and agility. All military and athletic training took place in the public gymnasia,
of which there were three in Athens.” The first year of military training, starting
at age eighteen, was devoted to training, which included contests with real weap-
onry to promote courage in battle.”® Athenian festivals such as the Panathenaia
were occasions for military, athletic and artistic contests, as well as martial dis-
plays such as parades, mock battles and military dance such as the hoplomachia
(Wheeler 1982), which stressed the agility of the armed participants. The epheboi
participated in such public military displays and contests. At age nineteen, the
epheboi were assigned guard duties in the fortresses and border posts of Attica. At
age twenty, the epheboi were inducted as citizens and soldiers.™

Enrollment into the citizen army was by tribe (phyle), brotherhood (phratry),
clan (genos) and household (oikos). The primary purpose for the tribal divisions
was military.” The troops enrolled under each tribe formed their own company
under the command of a tribal general or phylarchos.”® The overall command of
the military forces was traditionally invested in the polemarchos, after ca. 510 BCE
command was given to one of the ten tribal phylarchoi on a rotating basis.”” The
brotherhood or phratry, a kinship group intermediate in size between the clan and
tribe, was also a primarily military associate, although its exact nature and origin
is somewhat uncertain.”® Conscription and military service by kinship group pre-
sumably contributed to ease of marshaling forces for war and to greater loyalty
to fellow-soldiers, a matter of considerable importance in battle. Deployment in
battle took place in units or arrays of fixed size, the largest being the chiliarchy
or thousand.

The stories about the rise of David provide special insights into the weaponry
and training of the Israelite pre-monarchic army, as envisioned by the biblical
writers. As is well known, the battle of David and Goliath, which has close literary
parallels to battles between opposing champions in Homer’s Iliad, had Goliath
dressed in the full traditional armor of the hoplite warrior, and even assigned the
Philistine a shield-carrier.” David rejected similar armaments, preferring the agile
fighting style of the Greek light infantry (which included slingers).®’ The youthful
David appeared in the guise of an ephebe or youthful warrior-in-training. David
was described as young, bronzed and good-looking (1 Sam. 16.12, 16; 17.42),
in accordance with Archaic and Classical Greek aesthetic ideals.®! Not only was
David a courageous warrior, but he was proficient with the lyre (1 Sam. 16.14-23;
18.10-11; 19.9-10; 2 Sam. 6.5),%? an agile dancer (2 Sam. 6.14-16)* and a tal-
ented songwriter (2 Sam. 23.1-2), qualities strikingly out of place for a military
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figure of the Ancient Near East, but thoroughly consistent with a young man
undergoing Greek instruction in the gymnasium. Military tales in 1 and 2 Samuel
featured target practice (1 Sam. 20.20-22, 35-42; cf. 2 Sam. 1.18), races (2 Sam.
2.18-23) and “play” contests at arms (2 Sam. 2.12—17), all familiar aspects of
Greek military training.* The gift of armor as an expression of friendship (1 Sam.
18.3—4) was a well-known Homeric literary motif.3% Public honors for military
valor (2 Sam. 21.17-22; 23.8-23) also reflected Greek military values.*® One
gains the impression that the author of the tales of military exploits in Samuel
was well acquainted with the Greek gymnasium, ephebate and hoplite army; the
recurrent themes taken from Homer’s /liad also suggest a basic background in
Greek literature.®’

It is significant that the biblical tribal enrollment in Numbers was for the pur-
pose of military organization. Like the Athenians, the biblical army was grouped
into tribal divisions (Num. 1-3, 10, 26), each having a tribal general correspond-
ing to the Athenian phylarch (Num. 1.4-16; 7.1-2),* these twelve generals under
the command of the overall military leader.?’ In Numbers, the twelve tribes were
grouped into four larger military units of three tribes each, much like the archaic
Athenian division into four tribes of three trittyes each (Num. 2.1-32). The travels
of the children of Israel in the wilderness were in forced marches in military for-
mation, arrayed by tribal units (Num. 10.14-28). Although in the biblical account
three tribes elected to reside in the choice lands of Transjordan, their military
participation in the conquest of the Promised Land was required. In all subse-
quent appearances of the twelve tribes in the Judges period, they came together
for military purposes (Judg. 7.23-24; 20.1-11; cf. 1 Sam. 4-7). The twelve tribes
of Israel were thus portrayed primarily as military divisions in biblical narratives
about the pre-monarchic period as in Athens. Within the twelve tribes, the citizens
of Israel were enlisted by kinship groups, clans and finally by household, a system
also integral to Athenian military and social organization (Num. 1-3). The bibli-
cal account even anachronistically referred to secretaries or scribes who enrolled
the soldiers into the citizen army, in conformity with Athenian practices (Num.
1.5-16). As at Athens, military service began at age twenty in the Pentateuchal
regulations (Num. 1.2-4). The wilderness army was without cavalry, but was
composed exclusively of foot soldiers.? It is perhaps for this reason that enroll-
ment in the citizen army and assignment of military duties did not involve an
economic assessment, as at Athens. The enlisted troops were assigned into divi-
sions of thousands, hundreds, fifties and tens (Ex. 18.25; Num. 1.16; 7.85; 10.4;
31.48, 52, 54; Deut. 1.15; Josh. 22.21, 30). This system is not attested for ancient
Israel in extra-biblical sources, and in the Persian period only units of thousands
and hundreds are documented as military units for troops stationed in Egypt.”!
But Greek and Hellenistic armies were also organized on the decimal system, and
units of 1,000 (chiliarchia), 100 (hekatontarchia), 50 (pentekostys) and 10 (dekas
or dekania) are all attested (although units of hundreds and fifties were first intro-
duced in the 160s BcE, under Roman influence).” It thus appears that the biblical
military units displayed some awareness of Hellenistic military organization.
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The biblical organization into twelve tribes was once thought to have been
modeled on the Greek institution of the amphictyony, a tribal or city alliance for
the purpose of financing and (as necessary) defending a common sacred sanctu-
ary. According to Martin Noth’s proposal, the biblical organization into twelve
tribes in the “‘judges” period was based on a common worship of Yahweh and
could be considered as a historical expression of a wider contemporary “Medi-
terranean” phenomenon of twelve tribe amphictyonae or religious alliances cen-
tered on a central cult (Noth 1966). But such alliances are first documented in the
twelve tribe Delphic amphictyony of the Archaic Era (700-480 BcE) and in various
amphictyonic city alliances of the Classical Era (480-323 BcE), so their projection
back into the biblical Judges period is distinctly anachronistic. Furthermore, such
alliances were only rarely composed of twelve members, and only in the Delphic
league of the Archaic Era were these members tribes.” Additionally, the books
of Joshua and Judges contained no traditions regarding tribal participation in a
centralized cult that would form an analogy to the amphictyonae (de Geus 1976:
69-119; Gottwald 1999: 345-57). Rather than a religious confederacy centered
on a cult site, the twelve tribes of Israel were instead portrayed as military, judi-
cial and civic units within the national and societal organization (Gottwald 1999:
376-82). As a result of these various objections, the Nothian theory of the twelve
tribes as an ancient historical amphictyony in pre-monarchic times is no longer
considered tenable.”* However, the objections that Gottwald and other critics
raised against the twelve tribes as an amphictyonic league do not carry over to the
twelve tribes as having been modeled on Athenian tribal organization: unlike the
religious amphictyonae, but exactly like the twelve tribes of Israel, the Athenians
were organized into tribes for military, judicial and political purposes.

The Athenian system of ten or twelve tribes corresponds closely to the bibli-
cal tribal divisions. The biblical tribes each claimed descent from an eponymous
ancestral figure, the twelve sons of Israel forming an analog to the four sons of
Ion, or to the later ten or twelve ancestral heroes of later Athenian tribal orga-
nizations. The lists of ten or twelve eponymous tribes of the Israelites vary in
the names listed, suggesting that the number of tribes was more important than
the tribal figures.®> There is no inscriptional evidence to support the organization
of the northern kingdom of Bit-Omri (Samaria or Israel) into ten tribal districts,
and the provincial districts created by the Assyrians fail to correspond in name
or geographical extent to biblical tribal divisions.”® This tribal division may be
considered (like the Athenian tribal divisions) a legal fiction. The invention or
selection of twelve eponymous ancestors for the tribes of Israel was likely not
too dissimilar from the selection of eponymous ancestors of the Attic tribes under
Kleisthenes in 508/507 BCE.”

Tribal military and political organization was a feature in many Greek city-
states, but a system of twelve tribes was best known from Athens.’® The citizens
of Athens were subdivided into several tribes (or phylae) whose number changed
several times in the course of Athenian history. Legend had it that Ion divided the
people of Attica into four tribes named after Ion’s four sons. Each of these tribes
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was in turn divided into thirds, or ““#riftyes,” presumably so that obligations could
rotate among the twelve trittyes on a monthly basis (Aristotle, Athenian Consti-
tution 7-8; cf. Stanton 1990: 68—73). This system persisted into the start of the
Classical Era of Athens. In 508/507 BcE Kleisthenes, whom later generations con-
sidered the founder of Athenian democracy, redistributed the population of Athens
and Attica into ten new tribes for political purposes, each with its own epony-
mous hero, which the Delphic Oracle selected out of a list of 100 candidates.” The
system of twelve frittyes was still retained for religious purposes, however, and
appeared in the Athenian sacred calendar published in 403/402 Bck.!® Plato’s ideal
system of twelve tribes in his Laws (ca. 350 Bcg) is thought to have been modeled
on the old system of twelve frittyes (Oliver 1950: 53—4; cf. Plato, Laws 5.745b-¢,
746d; 6.758¢, 760d, 771a-d; 8.828b, 848c-¢; Aristotle, Athenian Constitution 8.3).
In 307/306 BcE, Athens formally adopted a system of twelve tribes by the addition
of two new tribes named the Demetriad and the Antigonid, after Demetrius Polior-
ketes and Antigonus Monophthalmus (Plutarch, Demetrius 8-10; Diodorus Sicu-
lus, Library 20.45.1-46.4; cf. Pritchett 1940; Rhodes 1993: 304; Harding 2008:
170-1), the two Macedonian generals who overthrew the tyrant Demetrius of Pha-
lerum in 307 BCE and returned Athens to a democratic form of government. (For the
reign and eventual downfall of Demetrius, see O’Sullivan 2009.) The Athenians
thus basically alternated between an organization of twelve or ten tribal subdivi-
sions, like biblical Israel, until 224/223 Bcg, when Athens added a thirteenth tribe
Ptolemais, after Ptolemy III Euergetes of Egypt.!” In 201/200 BCE two tribes were
removed and a new one added, Attalis, resulting in a return to twelve tribes.!?

The biblical system of ten or twelve tribal divisions'® corresponds numerically
to the ten tribes of the Kleisthenes reforms that lasted from 508 to 307 Bck and the
twelve tribes of the reorganized Athenian state from 307 to 223 Bce. The major
Pentateuchal division into twelve tribes may have been modeled on the historical
Athenian system of 307-223 Bct. However, the biblical system may have been
based on Plato’s Laws of ca. 350 BcE, which also advocated a twelve tribe system
(Kupitz 1997: 86—7; Wajdenbaum 2011: 55, 57, 73, 189-90). Alternatively, the
biblical system may have drawn on the foundation story of Judea found in the
Aegyptiaca of Hecataeus of Abdera in ca. 315 BcE in which Moses was said to have
created a system of twelve civic tribes.!™ The visit of Jewish scholars to Alexan-
dria to create a copy of Jewish “legislation” for the Great Library in ca. 270 BCE
provides an opportune occasion in which Jewish legal scholars could have become
acquainted with Athenian legal institutions, with the Jewish foundation story in
Hecataeus of Abdera’s Aegyptiaca, and with Plato’s Laws, and adopted the notion
of political and military organization into twelve tribes found in all three.

4. Tribal allotments and land distribution

In both archaic and early classical Athens, the fundamental social division was
the tribe (phyle), and under that the brotherhood (phratry), clan (genos) and
household (oikos). This organization by tribal and familial grouping was the
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basis for military organization and took precedence over geographical location:
members of a single kinship group (especially powerful landed families) might
be distributed across Attica. The prominence of certain rich, powerful kinship
groups who possessed excessive representation and control of Athenian govern-
ment was considered undesirable by the less wealthy masses. In order to break
up and curtail oligarchic influences in the Athenian polis, in 508/507 BcE Kleis-
thenes initiated certain democratic reforms in the constitution that created a new
system of ten tribes, each allotted its own geographical district (Aristotle, Athe-
nian Constitution 21 [in the archonship of Isagoras]; cf. Rhodes 1993: 245).
This tribal reorganization and territorial (re)districting cut across old kinship
lines. Although the old kinship categories of brotherhood, clan and household
were retained, another parallel social organization was created in which citizens
were also enrolled by tribe and district township (deme), where each contigu-
ous tribal district possessed the villages within its fixed boundaries (cf. Lacey
1968: 90—1; Rhodes 1993: 251). For the first time in the Athenian polis, a tribe
was associated with a district and villages as well as its own (fictional) ances-
tral associations. In 307/306 Bcg, two additional tribes were created and Attica
underwent a new districting of tribal territories and associated demes. Reorga-
nization of demes took place again during the tribal reorganizations of 224/223
and 201/200 BcE.'®

The establishment of a new colony typically involved the creation of tribal
divisions, commonly ten or twelve in number.!% A partitioning of the land into
tribal territories was presumably accomplished with relative ease, because it did
not supersede earlier territorial or kinship divisions. The founder’s first acts after
the acquisition of land for the colony — typically by conquest — and the setting
aside of land for the city and sacred buildings was to assign each colonist his
own individual plot of land (Morrow 1993: 103). This took place in two distinct
phases. First the land was surveyed by geonomoi, one from each tribe, who would
partition the land into plots of equal value.!”” After the land was so divided, indi-
vidual plots were assigned among the colonists by lot or kleros (hence the name
cleruchy, signifying a landholding). Despite the impracticality of implementing
land equality in city-states with existing economic stratification, the Greeks con-
sidered land equality an ideal, closely associated with allied notions of democracy
and isonomia or equality under the law.!®® Attempts to impose land equality in
existing city-states were strongly resisted by the wealthy oligarchs, and could be
accomplished only by revolution and a change in constitution.!” Such changes
were sometimes promised by demagogues attempting to gain support from among
the impoverished under-class (e.g. Plutarch, Dion 37.5, discussed at Weinfeld
1995: 15). On occasion an anti-oligarchic revolution succeeded, accompanied by
land redistribution with equal allotments for all citizens.!!” But calls for land
redistribution historically led to political strife and were accordingly condemned
by most political theorists.!! Equal land distribution was most practical at the
foundation of a new colony (Aristotle, Politics 2.1266b; 6.1319a; Plato, Laws
3.684¢e; 5.736¢), and several Greek colonies were set up with such democratic
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initial landholdings."'? The prospect of achieving both political and land equality
was, indeed, a powerful inducement to participate in a colonizing expedition, and
was consequently a prominent feature found in several foundation decrees, guar-
anteeing that the colonists would all start out on an equal footing (Graham 1964:
58-9). Some foundation decrees and political constitutions made landholdings
inalienable, ensuring that those initially granted an equal allotment could not later
be deprived of their property and have their rights diminished through the rise of
a new oligarchy.'??

Plato’s Laws (ca. 350 BCE), which contained a fictional dialogue about the foun-
dation of a new colony in Crete, illustrates many of the notions just discussed.
Plato’s Laws envisioned that the initial set of colonists in a new foundation should
be divided by lot into twelve tribes, each with its own name and tribal god (Laws
5.745d). A key task of the founders was to allot the land among the new colonists.
The first task was to identify a suitable site for the main city and to set aside a
sacred temenos in the acropolis for the temples and to ring it around with solid
walls (5.745b). Next the land was surveyed and marked off into equal allotments
for division among the colonists (5.737e, 745¢).!"* Both the city (or astu) and the
surrounding country (or chora) were divided into twelve districts of equal size,
making suitable compensations for the quality of the land (5.745d-¢). In Plato’s
system, each tribal district possessed twelve villages; the main marketplace or
agora and the temples were located at the district’s centrally located chief village,
which possessed a walled stronghold built on the highest ground, manned by a
garrison, with the temples located within these fortifications (8.848d-e).!"*> After
having assigned the colonists to tribes and having divided up the land by tribe, vil-
lage and individual allotment, the colonists were organized by phratry (brother-
hood) and deme (district) for military and civic purposes (5.746d). An important
feature in Plato’s system was that land was to be inalienable (5.741c). The equal-
ity and inalienability of land ownership in Plato’s ideal colony was intended to
eliminate both poverty and luxury.!'¢

A system of dual enrollment of citizens by both kinship group and by geo-
graphical district thus characterized the political organization of Athens after the
reforms of Kleisthenes, various Greek colonies and the ideal political system
envisioned in Plato’s Laws. Kinship organization by tribe (phyle), brotherhood
(phratry), clan (genos) and household (oikos) was central to military conscrip-
tions and organization. Geographical organization by tribe (phyle) and district
(deme) was important for territorial administrative purposes, featuring in elec-
tions, judicial organization and military defense. Crucial to both systems of citi-
zen enrollment was the tribe, perhaps once grounded in kinship relationships, but
since the time of Kleisthenes a convenient legal fiction retained for the purposes
of social, military and civic organization. What is remarkable in this tribal system
was the strict correlation between tribal “’kinship” and tribal geography, an exact
correspondence artificially created in Athens by the creation of tribal districts by
Kleisthenes and seen elsewhere in the Greek world in other political systems pat-
terned on the Athenian model. Such a system is unknown in the Ancient Near

21



ATHENIAN, PENTATEUCHAL LEGAL INSTITUTIONS

East, where tribal designations reflected either real kinship groups or in some
cases perhaps social classes, but did not typically correspond to bounded geo-
graphical areas or form the formal basis for provincial organization.

A system of dual enrollment remarkably similar to that at Athens is also seen
in the Hexateuch, where the twelve tribes of Israel reflected both kinship groups
and geographical districts. Genesis contained stories regarding the eponymous
ancestors of the twelve tribes. In Exodus—Numbers, where the twelve tribes are
seen almost exclusively in their military aspects, kinship relationships were
emphasized.!'” The military enrollment of the nation of Israel (bene Israel) there
took place by tribe (shevet, matteh), brotherhood or clan (mishpachah, some-
times eleph) and household (beth ab)."'® The occupation of the land and geo-
graphical districting was mentioned in Num. 26.52-56; 33.54; 34.1-18; 36.2-3
in connection with the assignment of tribal territories east of the Jordan. In Deu-
teronomy both kinship and geography were treated with a new emphasis on life
in the land. The “laws for the land” in Deuteronomy'*® were intended for appli-
cation within a carefully defined geographical or territorial setting, within the
national boundaries of the Promised Land. Because Deuteronomy anticipated a
time when the children of Israel had taken full possession of the land, topics of
military conscription and organization were mostly neglected in Deuteronomy in
favor of town life and domestic political institutions such as city elders.!?® The
book of Joshua narrated the conquest of the land, the creation of tribal territories
and the allotment of land to the colonists. Joshua 13, 15-19, 21 presumed kin-
ship relations among the tribal conquerors but also included extensive boundary
descriptions and lists of walled cities and villages for the twelve tribes of Israel.
The identification of the children of Israel by tribe and village closely parallels
the Athenian enrollment of citizens by tribe and district (deme) under the reforms
of Kleisthenes and thereafter. One thus sees the body of citizens known as the
children of Israel defined both in terms of kinship relationships for military pur-
poses and in terms of geography in both Numbers and Joshua. The dual biblical
conception of tribes as representing both a kinship group and a geographical dis-
trict with villages appears to reflect awareness of the democratic reorganization
of Athens by Kleisthenes in 508/507 BCE.

The system whereby the children of Israel were allotted land also closely cor-
responds to the Greek practices discussed earlier. The scribes charged with allot-
ting land divisions and recording ownership of allotted parcels at Num. 34.1-29,
one from each tribe, have an exact analogy in the tribal geonomoi who super-
vised identical activities at the foundation of Greek colonies (cf. Weinfeld 1993:
35-6). The procedures by which individual estates were to be assigned appor-
tioned among the children of Israel within each tribal district by random lot (Num.
26.52-56; 33.53-54; 34.16-19; Josh. 13.6-7; 14.2; 15.1; 16.1; 17.1-2, 14-18;
18.1-19.51) also exactly corresponds to Greek practices. The land allotted to the
children of Israel was to be inalienable, like that in several Greek colonies, in
order to prevent citizen landowners from succumbing to a state of permanent
impoverishment or debt slavery.'?!

22



ATHENIAN, PENTATEUCHAL LEGAL INSTITUTIONS

5. Kinship groups

Each Athenian citizen belonged to a specific oikos (household), genos (clan),
phratry (brotherhood) and phyle (tribe). Although the phyle or tribe no longer
constituted an actual kinship group after the Athenian reforms under Kleisthenes,
the oikos, genos and phratry in most cases designated actual kinship groups.'?

Kinship groups served various purposes under Athenian law. One important
function of the kinship group was the prosecution or avenging of murder. Accord-
ing to old Greek religious traditions, when a man was slain by violence (whether
the homicide was intentional or unintentional), his blood cried out for vengeance
and his disembodied spirit, angered and disquieted at his violent end, haunted the
places he once frequented and became troubled at the presence of his murderer
at these same places (see especially Plato, Laws 9.872d-¢). The Furies were thus
aroused to vengeance by bloodshed; the duty to avenge the slain fell specifically
to the next of kin, who would arouse the wrath of the dead if he did not fulfill this
duty (Plato, Laws 9.866b, 870e-871b). In archaic Athens, justice for homicide is
thought to have been left completely in the hands of the kinship group.'*® Under
the homicide law of Drakon, the oldest preserved Athenian law, judicial self-help
by the kinship group was curtailed and the responsibility for avenging homicide
was partially taken over by the courts, who had the duty for making a determina-
tion that a homicide had in fact taken place.'* The kinsmen of the victim still had
the duty of prosecution at trial, because Athens had neither police nor professional
prosecutors.'” Homicide suspects had the legal option of voluntarily going into
exile. If an accused suspect remained in Attica and appeared in any public place
such as a temple or the Athenian agora prior to trial, the kinsmen of the victim had
the right to slay him with impunity.

Kinship groups such as the betr ab and the mishpachah'* played a virtually
identical role in biblical traditions dealing with the prosecution and avenging of
homicide. The mythology attached to shed blood in biblical texts closely resem-
bles that found in the Greek world:'?” innocent blood “cried out” to Yahweh for
vengeance (Gen. 4.10; Isa. 26.21; Ezek. 24.7-8; Job 16.18) and stained the land
with pollution (Num. 35.33; cf. Deut. 19.10, 13; 21.7-9). Unavenged innocent
blood put a curse on the land (Parker 1983: 257-80). The nearest kinsman, the
go el ha-dam or blood avenger,'*® was charged with hunting down and slaying the
perpetrator. Several biblical examples exist of murderers who fled into exile (Gen.
4.14 [Cain]; Ex. 2.15 [Moses]; 2 Sam. 13.37-38 [Absalom]). For unintentional
homicide, provision was made for cities of refuge where the slayer could seek asy-
lum (Num. 35.6-34; Deut. 19.1-13; Josh. 20.1-9). If the slayer was caught before
he reached asylum, he could be slain with impunity (Num. 35.19). Once reaching
a city of refuge, however, he could appeal to the city elders as a supplicant; if the
elders accepted his plea, the supplicant would be admitted into the city with guar-
antees of safety until a proper trial was held (Num. 35.12; Josh. 20.3-6, 9). In bibli-
cal as in Athenian law, the kinsmen of the homicide victim acted as prosecutors
at trial (Num. 35.24). If asylum was rejected or if the accused was convicted of
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intentional homicide, he would be turned over to the blood avenger for execution
in biblical texts (Num. 35.24-25; Deut. 19.11-13). If the homicide was found to
be unintentional, he would be allowed to live in exile at the city of refuge (Num.
35.24-28, 32; Josh. 20.3—4). The exiled individual presumably still had an income
from the estates in his home village.'® The Mosaic and Athenian legal provisions
were virtually identical except that in the biblical system self-exile was allowed
in the six designated cities of refuge and that the exile ended, not after the lapse of
a fixed number of years, but (in passages critics have traditionally assigned to the
priestly source P) at the death of the high priest.

A second function of the kinship group in Athens was to ensure the perpetua-
tion of a family line that was threatened with extinction by the death of the head of
household without a male heir to succeed him. Athenian law contemplated several
solutions to address such a situation.'*® Sometimes the head of household would
adopt a son during his lifetime or appoint one in his will. This adopted son would
serve as kurios of the estate but would not inherit it: his obligation was instead to
marry and have a son who could later inherit and perpetuate the family name of the
deceased. If the head of household died with neither biological nor adopted son nor
one designated by will, his eldest daughter was designated heiress and required to
marry within the kinship group and generate offspring to inherit the family estate.
Failing this, the deceased man’s nearest male relative within the kinship group was
required to marry the widow (divorcing his own wife, if he was already married)
and raise up offspring in the name of the deceased, “that his name should not per-
ish.”3! This process guaranteed the perpetuation of the family, inheritance within
the family and the continuation of the household cult, an important aspect of the
Athenian family.'* Similar laws also appear in the Greek world outside Athens.!33

The biblical institution of levirate marriage, whereby a near kinsman was charged
with marrying the widow of a landed man who died without an heir (Num. 27.1-11;
36.1-12; Deut. 25.5-10; Josh. 17.3-6), was virtually identical to the system in
Athens. Both legal systems explicitly defined near kinsmen as the circle of broth-
ers, cousins and second cousins.'** Both legal provisions even contained identical
language: “that his name should not perish.”'* In both legal systems, if there was
no male heir, but a daughter existed as heiress, she was to marry within the kinship
group, or if no near kinsman was available, within the tribe, so that the estate would
not pass into the possession of another tribe or to a stranger (Num. 36.8).

The biblical system also assigned a third function to the near kinship group: to act
as redeemers, either to purchase a relative out of captivity or debt slavery or to pur-
chase (redeem) their ancestral land if it was sold to an outsider.'*® Redemption from
debt slavery was not required in Athens, which outlawed debt slavery altogether.

6. The household

The fundamental political and economical unit in the Greek world and in Athens
was the oikos or household.!*” The household was a broader concept than family,
but included parents, children, servants, servants, slaves, livestock and even xenoi
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or guest-friends (Lacey 1968: 15, 31, 72,237 n. 4; cf. Aristotle, Politics 1.1252b).
The family patriarch was the kurios or lord of the household (comparable to the
Roman paterfamilias [Lacey 1968: 21]) and as such was the guardian and legal
representative of his wife, his children and his slaves. The kurios of a household
was always male, except for widows and divorcees who chose to maintain their
own household.

The patriarch of a household also had legal responsibilities within the wider
kinship group. He was obligated to act as caretaker for parents advanced in age
who resided within his house under his supervision. On marriage, a daughter
became part of her husband’s household, but on widowhood or divorce might
return to the household of her father. A patriarch might also be appointed guard-
ian over a male relative’s widow and her minor children, if the widow’s father
was deceased, but the widow could choose to reside in the house of her deceased
husband as kurios of that household until her eldest male child became an adult.
A patriarch might also be appointed guardian over orphans (typically within his
kinship group) and administer their estate until they reached adulthood.

The appointment of guardianships was normally decided by the kinship
group. The Eponymous Archon of Athens was charged with the legal oversight
of guardianships and other family-related matters and might intervene if guard-
ianships were badly administered. Widows, orphans and aged parents thus con-
stituted special protected classes whose care was extensively addressed under
Athenian law.

A patriarch might also act as host to a stranger residing in his house or as a
sponsor to a foreign resident who maintained a separate residence within his vil-
lage. Patriarchs were also legally responsible for the actions of their slaves. The
kurios of a household thus presided over an extended social group, and every per-
son residing in Attica was legally attached to a specific household, in some sense
protected and accountable to the kurios of that household.

The Hebrew term beth signified either “house,”* “household” or “family” (espe-
cially in the phrase beth ab),'® closely corresponding to the Greek oikos. The term
beth, like the Greek oikos, could refer either literally to a house or domicile or to
the people living there (Gottwald 1999: 248; cf. MacDowell 1989: 10). The head of
the biblical household was called its baal or lord, which corresponded to the Greek
kurios.'** The sabbath law is illustrative of the biblical household: the command to
rest on the seventh day included husband, wife, children, slaves, servants, guests
and even livestock — that is, all members of the household (Ex. 20.8-11; 23.12;
Deut. 5.12-15).

The family head was baal over both his wife and children and acted as their
legal representative in all matters. As in Athens, a wife or daughter could not enter
into binding legal contracts on her own, but required the approval of the head
of the household (Num. 30.3—6, 10-13; cf. Lacey 1968: 229); an exception was
made for widows with minor children and divorcees who elected not to return to
their father’s house but to remain independent and to support themselves by their
dowry or by trade (Num. 30.9).
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Pentateuchal legislation expressed concern for the protection of parents, wid-
ows and orphans, as well as both resident aliens and strangers. Mistreatment of
widows, orphans and strangers was strongly condemned, the main difference
from the Athenian system being the lack of a specific magistrate appointed for the
oversight of these protected classes or a specific recognition of the formal legal
concept of appointed guardian. Instead, biblical texts appear to envision the care
of protected classes as an internal family matter to be handled within the kinship
group.

It appears to have been assumed, for instance, that an aged parent would con-
tinue to reside in the same household, obviating the need for the appointment
of a guardian. Parental “blessings” on their children, as expressed in patriarchal
stories in Genesis, took place on the occasion of the patriarch’s retirement, when
he passed on the role of head of household to his favored child (usually the eldest)
and came under his protection.'*! The penalty for mistreating parents was severe
(one might say “Draconian”) (Ex. 21.15, 17). The Pentateuch generally assumed
that impoverishment issues and other family matters would be handled at the local
village level'*? or within the kinship group (Lev. 25.25, 35-43; Deut. 15.7-8, 11),
but did not explicitly address guardianship over widows and orphans. The biblical
threat that God would severely punish those who mistreated widows and orphans
(Ex. 22.22-24, 27) seems to acknowledge the lack of a formal legal institution
(such as Athenian family court) to enforce their protection and care.

7. Deliberative bodies

In Athens, the two main deliberative bodies were the Boule or Council and the
Ekklesia or Assembly.!** The Council, instituted by Solon in ca. 594 BcE, was
first known as the Four Hundred, with 100 members elected from each of the
four archaic tribes (Aristotle, Athenian Constitution 4.3; 8.4; Aristotle, Politics
6.1319b; Plutarch, Solon 19.1; cf. Stanton 1990: 68—73, no. 42; Rhodes 1993:
153); then, starting in 508/507 BCE, as the Five Hundred, with 50 members chosen
by lot from each tribe of the ten newly created tribes;'** this system effectively
remained in place in Athens throughout the Classical period, except when briefly
interrupted by the Oligarchy of Four Hundred in 411 Bcg,'* and later again by
the Thirty Tyrants of 404 BcE.!'* The Council’s duties included drafting laws and
decrees for consideration by the Assembly, scheduling both regular and extraor-
dinary sessions of the Assembly and setting the agenda for each such session.'’
The Assembly, which all adult male citizens could attend, with rights to speak
and vote, approved or rejected the proposed laws and decrees after suitable dis-
cussion.!”® During the oligarchic revolution of 411 Bcg, when citizen rolls were
restricted in number, the Assembly was known as the Five Thousand. In addi-
tion to their legislative duties, the Council and Assembly also exercised judi-
cial functions for extraordinary cases, including accusations of treason. A third
deliberative body in Athens, the Council of the Areopagus, a body consisting of
all previously elected Archons, served as a court for auditing and hearing cases
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regarding magistrates, meting out punishments as appropriate.'® Other Greek
city-states also typically included an Assembly and some sort of Council'*®® (in
some cases a council of elders or gerousia);'*! sometimes there was also a king or
panel of kings (basileis).'>

The executive, legislative and judicial powers of Athenian deliberative bodies
were subject to important limits, except during those dark periods in Athenian his-
tory when the city was under the sway of tyrannical political forces. In the course
of the fifth century BcE, the judicial process became increasingly democratic, with
most non-trivial cases adjudged by citizen juries (dikasteria) whose sizes varied
according to the seriousness of the crime. Additionally, judicial decisions were
subject to appeal. By the end of the fifth century BCE, Athens also fully developed
the important idea of rule by written law.!** Judges were forbidden from enforc-
ing laws not committed to writing,'** and it became a punishable offense to pro-
pose a new law or decree that conflicted with the existing constitution and laws
(Aristotle, Athenian Constitution 59.2; Demosthenes, Against Aristocrates 87,
Demosthenes, Against Timocrates 33). Fixed laws (nomoi) were terminologically
distinguished from edicts or decrees (psephemata) dealing with transitory mat-
ters of state; laws were also enacted under a different procedure than decrees.'>
The immutability of Athenian law and laws of other Greek states was to some
extent a fiction, because legislative bodies in practice could and did pass new laws
that modified existing institutions to a lesser or greater degree, but the respect
accorded to written laws, especially those promulgated by revered lawgivers of
the past, gave the legal systems and the governments they underpinned an aura
of respect and stability that counteracted revolutionary forces (Szegedy-Maszak
1978).

Rather than an Assembly and two Councils, as found in Athens, the biblical
deliberative bodies consisted of an Assembly and a single Council. The Assembly
was designated by the terms gahal or edah and consisted of the entire citizen
body. The Council was described as a body of “seventy elders” in Exodus and
Numbers. In Exodus—Joshua, both the Assembly and Elders appeared as national
democratic institutions that operated subordinate to the leadership of Moses and
Joshua. During the Sojourn they typically gathered at the Tent of Meeting or
Tabernacle. In Deuteronomy—Samuel, the institutions of Assembly and Elders
also appeared at the local level, administering town affairs. In Deuteronomy, the
“elders at the gate” often acted in a judicial capacity. Tribal elders (such as the
“elders of Judah”) were sometimes mentioned. The Assembly and Elders also
sporadically appeared in Judges as national ruling bodies convened in times of
crisis, and both featured in the anointing of Saul and David as kings in 1 and 2
Samuel.'*® Both Assembly and Council were also historically known as govern-
ing institutions in Hellenistic Judea, when the Council was called the gerousia in
Jewish sources written in Greek; in the Roman period the preferred designation
was Sanhedrin.

The biblical “seventy elders” appear to reflect the seventy(-two) elders of the
Hellenistic Era Jewish gerousia and Roman Era Sanhedrin.’®” In The Letter of
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Aristeas 32, 39, 4650, the seventy-two elders were composed of six representa-
tives from each of the twelve tribes. Here the gerousia was clearly modeled on
a Greek constitutional prototype (cf. Honigman 2003: 57-8). The Greek version
of the Pentateuch housed in the Great Library of Alexandria was called the Sep-
tuagint, or Seventy, after this same deliberative body. Various Jewish traditions
numbered the gerousia at seventy (Ginzberg 1937: 3.123, 250-1; 6.27 n. 163),"#
seventy-one (Ginzberg 1937: 6.344 n. 6) or seventy-two (Ginzberg 1937: 6.87
n. 477).1%° Conversely, the number of translators of the Septuagint were also num-
bered at seventy (Josephus, Ant. 12.57, 86), seventy-one'® or seventy-two.'®! The
name of this Jewish legislative body, “the Seventy,” appears to reflect Athenian
conventions: the Athenians had a predilection for naming governing public insti-
tutions after the number of members.!*? Although their deliberative bodies often
had an odd number to prevent a tie in voting, their designation was typically a
round number.'®?

One noteworthy discrepancy between the biblical and Athenian system of
deliberative bodies was the makeup of the Council. In the biblical texts, council
members on either the national or local (city) level were designated “elders,” sug-
gesting an age requirement. Many Greek city-states had a gerousia or council of
elders,'** but Athens did not. Instead, members of the main Athenian Council were
democratically selected by lot from among all the citizens. But a second Athenian
deliberative body resembled a gerousia in some respects, namely the Council of
the Areopagus, which consisted of senior statesmen who had formerly served as
Athenian Archons or chief magistrates. At Num. 11.16, qualifications for special
membership among the “seventy elders of Israel” included their already having
served as elders and magistrates. In this respect it more closely resembles the
Athenian Council of the Areopagus.

The business of the biblical Assembly and Council, like that of their Athe-
nian counterparts, included judicial, executive and legislative matters (Wolf 1947:
108). Both Pentateuchal elders and assemblies, like their Athenian counterparts,
heard a variety of judicial cases, including homicide cases.'®® The entire assembly
was involved in passing special executive decrees that addressed immediate ques-
tions of national policy, such as declarations of war or the establishment of trea-
ties.!% The assembly was also responsible for the nomination and appointment of
magistrates.'” As at Athens, any interested citizen could address the assembly.'é®
Neither the council nor the assembly had the responsibility or authority to draft
legislation, which was — as at Athens — the special prerogative of the legislator(s).
The laws were not enacted, however, until the assembly of Israel reviewed and
approved the laws submitted to them.'®

8. The judiciary

The Athenians had a number of different courts for conducting investigations and
considering different classes of crimes and lawsuits:!”° one for scrutiny of mag-
istrates before entering office and audits after leaving office; others for minor
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infractions against state laws, high treason, major torts and various classes of
voluntary and involuntary homicide;'”* disputes involving resident aliens;'’? small
claims court and family court.!” After the reforms of Kleisthenes in 508 BCE, Ath-
ens had a standing court or dikasteria with paid jurors selected by lot for hearing
routine cases (Harrison 1968: 2.43—49).

In general, smaller civil lawsuits were resolved at a local level, whereas the
courts at Athens were reserved for criminal cases, appeals and lawsuits involv-
ing large amounts. Small claims (up to five drachmas) were typically settled by
arbitration by judges selected by the two parties (Plato, Laws 12.956b-d); judicial
arbitration was considered a key civic duty of elders above the age of sixty (Mac-
Dowell 1978: 207; see Harrison 1968: 2.61—-68 on public and private arbitration).
Provisions were made for appealing a verdict to higher courts, with increased fines
for failed appeals. Local villages had their own small claims courts, in which the
demarch played a role (Rhodes 1993: 256-57; MacDowell 1978: 206). Appealed
cases were heard by tribal courts and second appeals were heard at Athens. Under
the tyrant Pisistratus, a roving panel of judges, known as the Thirty, toured the
villages to administer justice, alleviating the need to travel to Athens for appeals
or for larger torts (Aristotle, Athenian Constitution 16.5; cf. Rhodes 1993: 255);
this circuit court was reinstituted in 404 BCE as the Forty.!™

Criminal trials and major lawsuits received jury trials with jurors selected by lot
from the citizens. Such jury trials were seen as a significant democratic advance.
Juries often had 200, 300 or 500 members who voted on their verdict after hear-
ing arguments from both sides. The term dikastes meant either judge or juror.
Athens had no professional judges, prosecutors, professional lawyers or police
force: self-help played a large role in both arrest and prosecution.'” Any citizen
could initiate a legal action on his or her own behalf (the dike). An important ele-
ment in Solon’s reform of ca. 594 BCE was that any citizen could initiate a legal
action on behalf any other citizen (the graphe),'’ such as when they observed a
child or an aged parent 