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CIVIL ACTION NO H84 348 
THE CASH-LANDRUM FILE 

ON 29 DECEMBER 1980, BETTY CASH AND COLBY LANDRUM ENCOUNTERED A 
UFO NEAR HUFFMAN, TEXAS. THEIR STORY BECAME LEGENDARY. 

SHORTLY BEFORE 9.00PM, WHll_,ST DRIVING A MOTOR VEHICLE, THE COUPLE 
OBSERVED A DIAMOND-SHAPED UFO HOVERING JUST ABOVE THE SURROUND­
ING TREE-TOPS. A LOUD NOISE WAS HEARD AND FLAMES WERE SEEN COMING 
FROM THE OBJECT. THE HEAT FROM THE UFO WAS DESCRIBED AS 'INCREDIBLE'. 

THE WITNESSES ALSO REPORTED SEVERAL U.S. MliJTARY ' CHINOOK' HELICOP­
TERS IN THE VICINITY WHICH THEY CLAIMED WERE DIRECTLY OR INDIRECTLY 
INVOLVED WITH THE GLOWING UFO. 

THE WOMEN WERE SUBJECTED TO INTENSE LEVELS OF RADIATION WHICH 
CAUSED NAUSEA, SICKNESS AND DIARRHOEA. BETTY CASH ALSO SUFFERED 
FROM LOSS OF HAIR, BREAST CANCER (WHICH LED TO A MASTECTOMY) AND 
OTHER rLLNESSES. COLBY LANDRUM LOST HER HAIR, AND ALSO SUFFERED 
TERRIBLY WITH BURN MARKS AND SEVERE SWELLING OF THE EYES. 

RESEARCHERS AND LA WYERS WERE ALERTED AND THERE FOLLOWING A LAND­
MARK CASE IN THE AMERICAN COURTS. THE SUGGESTION WAS, U.S. AUTHORITIES 
ATTEMPTED TO REMOVE OR TRANSPORT AN ALIEN CRAFT OR A HJGHLY ADVANCED 
PIECE OF MACHINERY. 

AFTER YEARS OF LEGAL WRANGLING AND A LAW-SUIT WHICH TOTALLED Mll_,­
LIONS OF DOLLARS, THE CASE WAS THROWN OUT ON THE PREMISS THE U.S. 
GOVERNMENT DID NOT OWN SUCH A VEHICLE. 

THEMEDICALBILL RANINTOMll_.LIONSOFDOLLARS, ANDTHEWITNESSESHAVE 
SUFFERED MASSIVE FINANCIAL LOSS. SOMETHING UNDOUBTEDLY HAPPENED 
TO THESE BRAVE WOMEN. 

THIS FANTASTIC FILE KNOWN AS 'AN ATTORNh"Y WORK PRODUCr CONTAINS 82 
PAGES OF OFFICIAL DOCUMENTS WHICH WERE PREPARED AND WRITTEN DURING 
THIS HISTORIC CASE. THE FULL DETAll_.S (IN OUR OPINION) SHOW A GREAT 
INJUSTICE WAS DONE. 
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BETTY CASH, et al 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

Plaintiffs 

CLERK. U.S. DISTRICT COURT 
!:OUTHERN DISTRICT OF TEXAS 

FILE 0 

AUG 21 '986 

JESSE E. CLAi1K.._ CLERK 

BYDEPUW~ 

vs. Civil Action No. H-84-348 

UNITED STATES OF AMERICA 

Defendants 

ORDER OF DISMISSAL 

CAME ON this day the Motion to Dismiss and/or for Summari 

Judgment filed by the United States and the Court, having 

considered the Motion and accompanying Memorandum, and the 

subsequent pleadings of the parties. 

IT IS HEREBY ORDERED that the above noted cause of action is 

DISMISSED pursuant to Federal Rule of Civil Procedure Rule 

l2(b)(l), Rule 12(b)(6) and Rule 56. 

DONE at Houston, Texas, this ~~~ 
1986 • 
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PLAINTIFFS CLOSED 8-21-86 

BETTY C'.SH, VICLI LA.=,JiSS.'urt, 
COLBY LAi·WRUH 

"' 
CAUSE 

8EFENDANTS 

I t.J ~HT:SD STATES OF AHERIG\ 

(CITE THE U.S. CIVIL STATUTE UNDER WHICH THE CASE 

IS FILED /\NO WRITE A BRIEF STATEMENT OF CAUSE) 
28 U.S.C. §l346(b), 2671 et seq, Airplane Product Liability 

$5,000,000.00 

ATIORNEYS 

Peter A Gersten Atty in Charge 
GAGLIARDI, TORP~S & GERSTEN 
27 N. BroadHay 
Tarrytown, N.Y. 1059 1 
(914) 631-1100 

William C. Shead Co- counsel 
William C. Shead Lawfirm 
2927 Broadway Boulevard 
Houston, Texas 77017 
713.649-8944 

Frank A. Conforti 
Asst. U.S. Attorney 
P.O. Box 61129 
f!'"', 1s tor: , 
229-2630 

r"f' - .,. ..., ,. ... 
..I.._ ... ... .._.-..) 77203 
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DATE I NR., ROSS N STERLDh PROCEEDINGS 

- 18 - 8 1 ORIGI:JAL COMPLAI~·JT, filed . 

. -18-8 SUMMONS (2) issued 

- 25 -84 2 (RNS) MOTION & ORDER PURSUANT TO LOCAL RULE 1, filed. bb 
Peter A. Gersten is designated as atty in charge for Pltfs' 
William C. Shead designated as Local Co-counsel. 

:-21-8 3 Pltf's AMENDED COMP., filed.aa Dkt'd 2-27-84 

-16-84 4 Deft's MOTION FOR MORE DEFINITE STATEMENT, filed. 
M/D Mar 26, 1984, by Counsel. 

(no stmt) pg 
Dkt'd 3-2 J 

-29-84 5 Pl·tfs' MORE DEFINITE STATEHENT (construed as RESPONSE to deft's Mot: 
for ·More Definite Statement, filed. pg Dkt'd 3-3 C 

-5-8 4 6 ANSWER of Deft, filed. rj Dkt'd 4-11-8 4 

17 -84 7 (RNS) ORDER, filed, parties ntfd. jdc 
DeftLs motion for more definite statement is DENIED. 

-28-8 (RNS) DOCKET CONTROL ORDER, filed. Parties ntfd. pg/vgb Dktd 1-11- ' 
Affiendments & New Parties Jan 17, 1985 
Mctions Jan 17, 1985 
Joint PTO Feb 26, 1985 
Docket Call Mmar 4, 1985, 1l:OOAM 

17-85 9 Deft's UNOPPOSED MOTION FOR EXTENSION OF TIME, filed. vgb 
Dtkd 1-18-

17 -85 10 Deft's MOTION TO DISMISS AND/OR FOR SUMMARY JUDGMENT, filed. 
(no stmt) vgb Dktd 1-18-
M/D Feb 4, 1985 by Clerk 

17-85 11 MEMORANDUM IN SUPPORT OF DEFT'S MOTION TO DISMISS AND/OR 
FOR SUMMARY JUDGMENT, filed. vgb Dktd 1-18-

17-85 12 UNOPPOSED MOTION FOR A CONTINUANCE OF TIME OF THE _DOCKET CALL, 
filed. vgb Dktd 1-18~ 

11-85 13 (RNS} ORDER, filed. Parties ntfd. vgb Dktd 2-1-85 
Pltf's unopposed motion for continuance is GRANTED; 
Case is reset for Docket Call on Sep 3, 1985, ll:OOAM. 

0-85 14 Pltfs' REPLY TO DEFT'S MOTION TO DISMISS AND/OR FOR SUMMARY 
JUDGMENT, filed. vgb Dktd 9-4-85 

1-85 15 Deft's REPLY, fi-!_~d~ · vgb Dktd 9-4-85 

·18 - 8 16 Pltfs' atty's MOTION FOR SUBSTITUTION OF COUNSEL, filed. db 
M/D Jan 6, 1985 by clerk. dkt'd 12-19-85 
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ROSS N. STERLING 
CIVIL DOCKET CONTINUATION SHEET 
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' 

H- 84 - 348 
DOCKET NO . __ _ 

BETTY CASH, et al UNITED STATES OF AMERICA PAGE _OF __ PA ( 

DATE I NR. J 

l-30-86 

PROCEEDINGS 

Rtn'd Pltf's Motion to Continue Deft's Motion to Dismiss, due to 
non-compliance w/ L.R . 14. (no stmnt opp/non-opp) as/wl 

2-20-86 17 Pltf's First Amended MOTION TO CONTINUE DEFENDANT'S HOTION TO 
DISMISS (Opposed) filed . jrl Dktd 2-21-86 
M/D Mar 10, 86 by Clerk 

2-26-86 18 ·oeft'-s Opposition to Pltfs' First Amended Motion to Continue 
Deft's ~otion to Dismiss, filed . jrl Dktd 2- 27-86 

5-14-8€ 19 Deft's MOTION FOR PROTECTIVE ORDER Concerning First Request for 
Production, filed. jl M/0 Jun 9, 86 by Clerk 

D k t d s,:... 1 5 - 8 6 

5-28-86 20 (JDA) ORDER, filed. Parties ntfd. jl 
All discovery is STAYED pending ruling on Motion to Dismiss 
and/or for Summary -Judgment. Dktd 6- 3-86 

8-21 - 8! 21 (RNS) DISMISSAL ORDER, filed . Parties ntfd . jlp 
1 . This cause of action is DISMISSED pursuant to F.R . C.P. 

Rule l2(b)(l), Rule 12(b)(6) and Rule 56. 
Dkt'd 8-22-86 
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UNITSO STATES DISTRICT COURT 
MAY /. P 10~~ 

SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

BETTY CASH, ET. ~L., 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION NO. H-84-348 

UNITED STATES OF AMERICA, 

Defendant. 

PROTECTIVE ORDER 

CAME ON this day the i1otion for Protective Order filed by : 

the United States and the Court, having considered the Motion and 

accompanying Memorandum, and the subsequent pleadings o f t h e 

parties, 

~ ~t is hereby ORDERED that all discovery in the above noted 

cause of action is STA YE D pending a ruling on the Motion to 

Dismiss and/or for Summary Judgment pursuant to Federal Rules of 

Civil Procedure Rules 12(b) (1), l2(b)(6) and 56. 

DONE at Houston, Texas, this . ~-L(;··1)2_ ·day 
of .::z n a '"; , 1 9 s 6 . 

----~~.~~:J ________ _ 



BETTY CAS!! et al 

UNITED STATES DISTRICT CC_'~J.T 

SOL' _' ~lEH.N DISTH.IC'f OF TE:'<.J\,:j 
HOUSTON ::)lVISIO~ 

~ 
§ 

Plaintiffs, ~ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

CIV!L ACTIO~ NO. P.-84-3~38 

v. 

U~ITSD STATES Of A:'VlERlCA 

Defencant : 

FIRST A'VlENDED 
MOTION TO CONTINUE DS.FENLJ/\N'I''S MOTION TO DISMISS 

TO TilE IIONORJ\BLE JUDGE OF SAID COURT: 

CO:vlES NOW, BETTY CAS!!, VIC[{l Li\:WRUM, individually and as 

guardian ad litem for Colby Landrum, Plaintiifs in the above cause 

who respectfully moved the court to :;l low a continuance for further 

d ! s cove r y be f o r e r u l i n g on t tJ e De f e :1 dan t ' s :Ylo t i on t o D i s m i s s or i n 

the alternative Mot ion for Summary Judgment. As new counsel has 

f)een requested to f)e suusti~uted 1n this matter, it is nece.ssary 

t!1a~ furthe~ discove;y ? roceed so t~a~ the r~g~~s of : ~e ')ar+:ies 

involved can be pro!ected. 

WH,EREFORE, PRSMISESCONS!JEREJ, P!aintiPs respect:u~~y re.quest 

t h a t t h e Co u r t g r D. n t t h i s :V1 o t : o n f o r Co n t : n u a n c e s o t ~ a ! : 'J r t h e r 

discovery can proceed. 

:...__ ________ ~-

Res p e c t f u 1 I y s u bm i ~ ! e d . 

4R?:Ia~~? 
. W. C. 'Shead 

29 27 Broadway Blvd. 
Houston, Texas 77017 



CERTIFICATE OF SERVICE 

· 1 ' · t: :, ~"; ~ , :· v ~ h a t a t rue and cor r e c t copy of the above and 
~ ~ :- ' i; \ · ! ·; 6 -= ~.; 'J l 1 :J ~! ·~ o ·~ o n t i n u e De f e n d a n t ' s M o t i o n t o D i s m i s s w a s m a i ! e d 
~ t, u f. t :;-;·:~_y t'-:-. r - )0!> r.:j2.:1ts as follows: 

on t hi s 

Frank A. Con for t i 
.-1_ s s : stan t U n i ted States At torn e y ! n Charge 

P.O. Box 61129 
Houston, Texas 77208 

·day o f 

b 
~ 



IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTO~ Div: : roN 

BETTY Ct\SII et al § 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

Plaintiffs 

v s . CIVIL ACTION NO . ~ - 84 - 3488 

UNITED STATE OF A'\1ERICA 

De f e_n dan t 

AFFIDAVIT OF OPPOSTION TO PLA!~T!FF'S 
:VlOT~0:-.1 1'0 CON ':- l~ L!E I) Ef E:·WANT'S .\ :OTI ON TO DISMISS 

THE STATE OF TE...'<AS 

COUNTY OF HARRIS 

§ 
§ 
§ 

/ 

BEFORE :'vlE, the undersigned authority, on this day person :!lly 
appeared the undersigned affiant, who, being first duly sworn did 
depose and say as follows: 

I, W. C . Shee.d, am the attorney of :-ecord in the above - styled 
e.nd numbered cause now ~ending in said cou:-t . I am duly 1 icensed 
~ o p r a c t i c e I a w i n t he ·c o·.: r t s o: the S t a t e of T ex 11 s . On Feb r u a r y 
4, l986, my asocinte, Rhonca S . Ross, tali<ed wit!": the Defendant's 
e. t torn e y , f' 2. n ;< A. C on f o !" ~ i , and he s t a ted t h a t he i s opposed 

o Pl a intiff ' s .\1o~ ion to Con t inuc Oefen d nn~ 's Mo t i o n t o D ismi s s . 
These facts a re mad e wi ~ :: ~ersonal ~nowledge of the uff iant and 

11 - r t d h . • · ~ 

a .. . acts s a te . erm ace ·#;;0L/ 
W. C . Shead 

r SC3SCRI ~ED AND SWORN TO BEFORE :viE on this the 
~--c'o . . 1986 . 

day of 

Notary Pub! ic, Sta:e of 

T~-;--.. 
~If ~-~E~ mY comm 1 s s 1 on xp 1 r-es: 

! -2.0 -?0 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TS~S 

IIOUST0~1 D IV! S I ON 

BETTY CASH et al § 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

Plaintiffs, 

v. CIVIL ACTION NO. H-84-348 

UNITED STATES OF AMERICA 

Defendant 

MOTION FOR SUBST!TUTION OF COUNSEL 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW, RHONDA S. ROSS, of the Law Firm of BARFIELD & ROSS, 
/ 

3 4 1 0 Moun t Vernon , H o us ton , Texas 77006, and moves that she be 

substituted for PETER GERSTEN, 895 Sheridan Avenue, Bronx, New York . 
10451, as counsel for Plaintiffs, BETTY CASH, VICKI LANDRUM, and 

COLBY LANDRUM in the above entitled and numbered cause. 

Respectfully submit ted, 

BARFIELD & ROSS 

By/0~- i}-~ 
Rhonda Shedrick Ross 

3410 Mount Vernon 
Houston, Texas 77006 
(713) 225-9257 
State Bar No. 17299600 

~ 
I 
! 



Consent is hereby given for the substitution of RHONDA S. ROSS 
of the : 1aw firm of BARFIELD & ROSS, as counsel for the Plaintiffs in 
the above en t i t 1 e d and n urn be red cause • - ~w 

/)~M7~o 
Attorney at Law 
2927 Broadway ~1vd. 
Houston, Texas - 77017 

BETTYfCASH 
6 8 3 1 G r a s s e 1 1 i Road , A p t • D 
Fairfield, AL 35064 

VICKI LA DRUM, 1 n d 1 v 1 d u a 1 1 y 
and for the minor, 
COLBY LANDRUM 
Rt. 1, Box 124 
Dayton, Texas 77535 

!?age 2 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DISTRICT 

E3ETTY CASII, VICKI LANDHUM, 
INDIVIDUALLY AND AS GUARDIAN 
AD LITE~ OF COLBY LANDRUM 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiffs, 
CIVIL ACTION NO. H-84-348 

v. 

UNITED STATES OF AMERICA 

Defendant 

CERTIFICATE-OF-SERVICE 

I, William C. Shead, Local Attorney for Plainitffs, do hereby 

certify that I did personally SERVE the Defendant, UNITED STATES 

OF AMERICA, with a copy of the REPLY TO DEFENDANT'S MOTION TO 

DISMISS AND/OR FOR SUMMARY JUDGMENT on August 30, 1985 b y delivery 

of a copy to the office of the United States Attorney, attention 

Mr Frank A. Conforti, Assistant United States Attorney, Attorney 

in charge for Defendant in this case. 

' .. 

Respectfully 

M' . 
William C. Shead 
Texas Bar #18168000 
2927 Broadway Blvd. 
Houston, Texas 77017 

A.C. 713 
Phones: 649-8944 

644-4554 
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BETTY CASH et al 

v. 

UNITE~ STATES D!ST~ICT CC URT 

SOUTE::: ::::; DISTRICT OF TEX,\S 

HO USTOU DIVIS IO:J 

Plaintiffs, 

CIVIL ACTION NO. H-84-348 
UNITED STATES OF AMERICA 

Defendant. 

REPLY TO DEFE NDANT'S MOTION TO DISMISS 

AND/O R FOR SU!'-U·1ARY JUDGMENT 
/ 

Now comes the p laintiffs by their attorney, PETER A. 

GERSTEN, and, in reply . to defendant 's Motion for Summary 

Judgment , says that the defendant is not entitled to a 

dismissal or Summary Jud gment for the following reasons : 

I. The complaint filed by plaintiffs, when viewed 

in t h ~ lig ht mos t favo r a b le to plaintiffs, st ates a claim 

against the United States upon which relief can be granted . 

II. Plaintiffs claim 1s not barred under the dis-

cretionary function exception to the Federal Tort Claims Act. 

III. There exists genuine issues of material fact. 

In support of its opposition plaintiffs file the 

accompanying Memorandum of Points and Authorities. 

WILLIAM C. SHEAD 
·2927 Broadway Blvd. 
Houston, Texas 77017 
(713) 649-8944 

PETER A. GERSTEN 
Attorney in Charge 
895 Sheridan Avenue 
Bronx, New York 10451 
(212) 992-8500 
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UNITED STATES DISTRICT CuuRT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISIO~ 

BETTY CASH et al 

Plaintiffs, 

v. CIVIL ACTIOrJ NO.H-84-348 

UNITED STATES OF AI-1ERICA 

Defendant. 

MEHORANDUH OF POINTS AND AUTHORITIES IN OPPOSITION TO 
DEFENDANT'S MOTION TO DISMISS AND/OR FOR 

SUMMARY JUDGf.lENT 

I. Statement of The Case 

Plaintiffs, Betty Cash, Vicki Landrum, and Colby 1 

Landrum(through his guardian ad litem Vicki Landrum) bring 

this action pursuant to 2e U.S.C. X 1346(b) and 28 U.S.C.XX 2671-

' 
2680 seeking money damages for injuries resulting from their · j 

I 

encounter with a "UFO" on December 29, 1980. 

In the Complaint the Plaintiffs allege that the United 

States owned and operated an "experimental aerial device of a 

hazardous nature", which is also identified as"a large unconvent-

ional aerial object." In a More Defi:1ite State:nent filed by 

plaintiffs, the object is called a "UFO", and a description is 

provided. Plaintiffs allege that the United States owned and 

operated the "UFO". Plaintiffs further allege that the United 

States was negligent in that it allowed the "UFO" to fly•over 

a public road and come in contact with the plaintiffs. Plain-

tiffs allege that the United States failed to warn the 

piaintiffs of the "UFO". 

' · 

.. 
! 



II. Stateme n t o f the Facts as Alleaed 

The following constitutes the facts as alleged by 

plaintiffs . 

At approximately 9:00 P . N. on December 29, 1980, 

plaintiffs were driving on FM 1485 approximately seven(?) miles 

outside of New Caney , Texas. 

Plaintiffs observed the "UFO" which was emitting a 

· glow, and red and orange flames from its bottom . The "UFO" 

was ~he size of a standard city water tank, and is described 

by Vicki Landrum as obl o ng with rounded top and a point at 
' 

the bottom, and by Colby Landrum as diamond-shaped. 

The "UFO" hovered at t reetop level of 60-80 feet over 

the roadway.It emitted a "beep-beep" sound and pla intiffs felt. 

intense heat. 

As a result of the heat em2nating from the "UFO" the 

inside of the plaintiff's vehicle became very hot . Plaintiffs 

then exited their ve h1 cle and observed the object for several 

minutes before re-entering the vehicle . All during this time 

they experienced intense and excruciating heat from th~ "UFO" • 

On December 27, 1982 plaintiffs filed their admin-

istration claims for a total of $20 million in damages . On May 

23, 1983 the claims were denied . Reconsideration was sought, and 

denied on September 2, 1983 . On January 18, 1984 the plaintiffs 

filed this action. 
:, 

III . Issues 

Whether the complaint filed by plaintiff s, when viewed 
I, 
,. ,, 1n a light most favorable to plaintiffs, states a claim against 

the United States upon which relief can be granted . 



Whether the claim of the plaintiffs is barred under the 

discretionary function exception to the Federal Tort Claims 

Act. See 28 U.S.C. ),2680 (a). 

Whether there exists genu1ne issue of material fact 

1n this action. 

IV. Arqument and Authorities 

I. THE COMPLAINT FILED BY PLAINTIFFS STATES A CLAIM 
AGAINST THE UNITED STATES UPON \'lHICH RELIEF 
CAN BE GRANTED . 

A. There is only one aerial object 
referred to as a "UFO". 

Defendant, in its motion to dismiss~ states that • 

"Plaintiffs imply though it is nowhere asserted that the United 

S~ates owned and operated the 'UFO'. " Plaintiffs allege 1n 

there complaint that the defendant owned and operated an 

"experimental aerial device''. It is clear from reading of the 

complaint in conjunction with plaintiffs More Definite Statement 

that only one aerial object is involved. An object because of 

its unusual characteristics defies precise identification. The 

object is indeed aerial and unconventional and from all appear-

ances experimental. The term"UFO" is used to avoid the possibilit 

of mischaracteri2ing the object. The defendant misuses the term 

to create the impression that no triable issue of fact exists 

as to whether there existed a legal duty to plaintiffs ey the 

defendant. 

B. There existed a legal duty owed to 
the plaintiffs by the defendant. 

Defendant contends that there existed no legal duty 

by defendant to plaintiffs and thus no claim can exist against 

the defendant. It is clear that if the defendant either owned, 

' · 

/. 
!.•' 
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operated or controlled the "UFO" there would exist that legal 

duty(the descretionary function exception is discussed in 

point II). Though the existence of a legal duty is a matter of 

law, the issue of whether the defendant owned, operated or 

controlled the "UFO" is a question of fact. 

In determining a motion to dismiss, the facts alleged 

1n the complaint will be accepted as true. Davis v . Davis. 526 

F. 22 ~286(5th Circuit 1976) and considered in the light most 

favorable to plaintiff. Crawford v . City of Houston, 368 F. 

Supp . 187 (D.D. Texas 1974) Thus, assuming that the "UFO" 
' 

was an exoerimental aerial device, one can infer that the de -

fendant owned, operated or controlled the "UFO" and the "UFO" 

would have the highest security classification . 

The defendant contends through affidavits that"the 

United States neither owned, operated nor controlled the al-

leged ' UFO ' ". Defendant's affidavits are insufficient and 

sho uld not be considered on the issue of ownership, operation 

or control of the "UFO". Nowhere in any of the affidavits 

do the deponents assert that they had the security clearance 

necessary to obtain this highly classified information. Each and 

every affidavit offers unsworn,self-serving opinions which are 

not supported by evidence of the nature and extent of the various 

searches for "UFO'' information. Plaintiffs contend that these 

affidavits have failed to eliminate all triable issues of fact 

as to ownership and control. 

Once again accepting the facts alleged 1n the complaint 

as true, Davis supra, there were approximately two dozen military 

helicopters, including double rotary CH-47's, in the vicinity of ' 
I 

the "UFO''. Both th~ u.s. Army and the U.S. Marines have suffic-
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ient number of CH-47'3 to accomodate the plaintiffs observations. 

The presence of the helicopters is further evidence thac con-

* tradicts the defendant's affidavits. Only in a trial with 

the right to confront and cross-examine witnesses, can plaintiff~ 

effectively explore and resolve these issues of fact. How can 

the defendant deny ownership of this "UFO" which was observed ~ 

in the State of Texas not to far from the City of Houston. How 

can the defendant deny ownership of this "UFO" without being 

compelled to reveal the true owner of this clearly hazardous 

device. 

The defendant would have us believe that the "UFO" 

was a foreign invader or possibly an exterrestial visitor, in-

ferences that would bear more weight if substantiated by evidence 

There is only one inference that can be drawn from the facts 

and circumstances of this case •••• the "UFO" was owned by the 

defendant. There are no other reasonable hypothesis. 

II. PLAINTIFFS'CLAIM IS NOT BARRED UNDER 
THE DISCRETIONARY FUNCTION EXCEPTION 
TO THE FEDERAL TORT CLAIHS ACT. 

Assuming that the "UFO" was owned, operated and/or 

controlled by the defendant,the only rea~onable assumption in 

light of the defendant's lack of an alternate solution, then 

the negligence attributable to the defendant is in allowing 

this object to come over a public road. It is clear that, this 

neglige~ce is on the operational level and not the policy 

level and thus questionable as to whether it falls within the 

* The affidavit submitted on behalf of the u.s. Army does not 
deny ownership of the helicopters. There was no affidavit sub­
mitted on behalf of the u.s. Marines. 

::; 



' 
discretionarJ function exception. Further~ore it 1s contended 

that the defendant was negligent in failing to warn plaintiffs 

of this hazardous device, such failure not coming within the 

discretionary function exception. 

The defendant created the danger by allowing this 

object to come over a public road and in contact with plaintiffs. 

It is difficult to believe that the defendant is shielded from 

,: responsibility when a clearly hazardous device comes into con-

' . , 

"I 

•' i 

·: 

I 
,I 

tact with civilians over a public highway with the military 

present and doing nothing. 

III. THEP..E EXISTS GENUINE ISSUES 
OF MATERIAL FACT. 

/ 

Assuming, arguendo that the defendant did not own, · 

nor operate, nor control the"UFO" a legal duty may still ~e at-

tributable to the defendant. The Restatement (second) of Torts 

recognises the duty to take affirmative action which includes 

warning. Section 322 if the Restatement provides that: 

If the actor knows or has reason 
to know by his conduct, either 
tortuous or innocent, he has caused 
such bodily harm to another as to 
make him helpless and in danger of 
further harm, the actor ~s under 
a duty to exercise reasonable care 
to prevent such further harm. 

Plaintiffs contends that there existed a limited legal 

duty owed to the plaintiffs by the defendant while th~ "UFO" 

was over the public road which the plaintiffs were traveling 

on. The presence of the helicopters implies knowledge on the 

part of the defendant of the existence of the "UFO"; knowledge 

not only of the object, but also of its dangerous propensities 

and its proximity to the plaintiffs. 

Plaintiffs contend that this knowledge of the"UFO" 

threatening ~ath or great bodily harm to another, which the 

-~------



defendant might avoid with a little inconvenience, creates a suf-

ficient relationship recognized by every moral and social stand-

ard to impose a duty of action. 

In this case not only did the defendants vis-a-vis 

: the helicopters, take no action to avoid the danger to the 

plaintiffs, the defendant also at no time attempted to warn 

the plaintiffs. The "UFO" was obviously a peril, not only threat-

ening ' : but actually causing a great harm to the plaintiffs. 

Assuming, arguendo, that the "UFO" was a true unknown, as im-
, ._ 

plied in defendant's motion, then the United States clearly 
, 

has known about the obvious threat that "UFO'S" pose for at 

least 35 years. It must have been this knowledge that warranted 

the presence of military helicopters . 

The plaintiffs pay taxes to the defendant for national 

defense. Obviously this imposes some type of relationship which 

reaches the degree of legal duty when the defendant not only 

knows of the danger but has its military present at that danger 

and then does nothing to warn the plaintiffs. 

- ---------
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CC::·-:: LUSION 

For the reasons set forth herein , plaintiff respect-

full y requests this Court to deny defendant's motion. 

Respft;;full 

lfAA_4-
PETE;l~ l\ . GERSTEN 
Attdrney in Cha r g~ 
895 Sheridan Avenue 
Bronx, New York 10451 
(212) 992-8500 

WILLIAH C . SHEAD 
2927 Broadway Blvd. 
Houston, Texas 77017 
(713) 649-8944 
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IN ~HE UNITED STATES DISTRICT C0URT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

BETTY CASH, VICKI LANDRUM 
and COLBY LANDRUM 

CL~Rr\. G . .:. DIS I:,. J . - J Jl 

SOUTHERN Ol!:F::~-;- C:: TC::• 
1- I L- 1:..:: 0 -

.,. 

I 
I 
I 
I 
I 
I 
s 
s 
I 
s 
s 
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CIVIL ACTION H-84- 348 

UNITED STATES OF AMERICA 

OJtDER 
/ 

Came on for consideration Plaintiff's unopposed motion 

for continuance of the trial setting in thia case, and the Court 

having considered aarne, it is ORDERED that the motion is GRk~TED. 

Xt ia further ORDERED that this caae is reaet for Docket 

• ~ Call on Seotember 3 I 1985 I at 11 :00 a.m., to be called for trial 

in its numerical order. 

DONE at Houston, Texas, thia .3./ Jc'Jay of January, 1985 

• 

United States District Judge 
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uNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISIOt~ 

BETTY CASH, VICKI LANDRUM, ) 
INDIVIDUALLY AND AS GUARDIAN ) 
hD LITEM OF COLBY LANDRUM ) 

Plaintiffs, 

v. CIVIL ACTION NO. H-84-348 

u:n"TED STATES OF AI·lERICA 

Defendant. 

MORE DEFINITE STATEMENT 

PURS UANT to the Order of this Court dated the 26th day o f 

~2rch, 1984, plaintiffs, through their attorney, PETER A. GE RS ' 

hereby set forth a more definite state~ent of the allegations 

the instant action: 

1. The "experimental aerial device" referred to ~n par a 

J, 5 and 6 of plaintiffs' com~laint, and the "unconventional 

aerial object," the - "aerial object," and the "object, "all 

referred to in paragraph 4 of plaintiffs' complaint, are all o . 

and the same, and hereinafter will be referred to as the "UFO. 

2. On ~nformat.:on a.1d bE:=lief supr.lied by ~:he pl2intiffs, 

the U?O appeared to be extremely bright, had red and orange 

fla~es e~anating from its bottom, and was surroundeo by a glow. 

Plaintiff BETTY CASH could not discern any distinct shape. To 
j : 
,. plaintiff VICKI LANDRUM the UFO appeared to be oblong with 

a rounded to~ and a point at the bottom. To plaintiff COLBY 

LANDRUM the UFO appeared to be diamond-shaped. Fur the rr~or e, wi" 

pla intiffs came within 133 ft. of the UFO, they experie n c e d 

in tense heat. T~e UFO, which now appe2red to hover approx i~at c 

EXHIBIT A 



;, 
,I 
'. 
:• 
•' 

· , 

60-to-80 ft. above the roadway, was th~ s1ze of a standard 

city water tank. Lastly, plaintiffs heard a beep-beep sound 

when in the presence of the UFO. 

3. See paragraph "2~" 

4. Plaintiffs did not observe any ~arkings, numt~r~, symbc 

logos, or other designators on the UFO. 

5. See paragraph "2." There were no other sounds, smells, 

visual ~spects, or other sensory observations concerning the 

UFO. 

a ted: March 23, 1984 

Westchester, N.Y. 

Respectfully submitted, 

PE:TER A. GERSTEN 
Attorney-in-Charge for Plaint if 
27 North Broadway 
Tarrytown, N.Y. 10591 
(914> 631-lloo 1U 

William C. Shead, Esq. 
2927 Broadway Blvd. 
Houston, Texas 77017 



I ; 

:; 
I• 

. ' 

I• 

,, 

IN THE UUI'l:E:D STATES DISTIUCT COU?..T 
FOR THE SOUTHERK DIST~ICT OF TSXAS 

HOUSTON DIVISION 

CASH, et al 

;l". v . 

X 
X 
X 
I 
X 
I 
X 

CIVIL ACTION NO. H- 84 -348 

UNITED STATES OF AMERICA 

UNOPPOSED 1·10TIOIJ FOl\ l\ CO~TINU.l\NCE OF TH1E OF ':'!1E DOCKET CALL 

Come now plaintiffs , by and through PETER A. 

GERSTE!J, Esq . and respectfully move this Court for an Order 

g rantir.g a continuance o r time of the Docket Call until 
: 

Se ? tember 2, 1985. 

Plaintiffs submitted Interrogatories on or about 

April 24 , 1984 and as of the date of this motion discovery 

has not been co~p leted. Plaintiff is thus requesting this s1x 

~on t h continuance to allow for the co~pletion of discovery. 

Counsel for defendant , MR. FRANK A. CONFORTI, 

Assistant United States Attorney was contacted by telephone 

toda y and stated he has no Ofposition to this motion. 

of timf'. 

This is plaintiff's first req~est for a continuance 

PETE,.R A. GERS'I'Ei'J 
Attorney in Charge 
27 North Broadway 
Tarrytown, NY 10591 
(914) 631-1100 

Lu . , 
... ,<...A..- • ..... v ( .... 

\VILLI!V.l C. SHEAD, ESQ. 
2927 Broadway Blvd . 
Houston, TX 77017 
(713) 649-8944 



IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

BETTY CASH, VICKI LANDRUM, 
INDIVIDUALLY AND AS GUARDIAN 
AD LITEM FOR COLBY LANDRUM 

Plaintiffs 

§ 

§ 

5 
§ 
§ 

§ 

Ci..ERK. U.S. DISTRICT COURT 
5QUTHERN GISTRICT OF TEXA ~ 

FILED 

MAY 1 7 ~84 

J::SS:: E. CL~- ~1<. CLERK 

BY DEPUTY: 9 ~ ~ 

v. § CIVIL ACTION NO. H-84-348 
§ 

UNITED STATES OF AMERICA § 

ORDER 

: 
Defendant's motion for more definite statement is 

DENIED in view of the response filed by Plaintiffs on March 29, 

1984. Plaintiffs' counsel are admonished to read carefully the 

provisions of Rule 11, Fed.R.Civ.P. 

DONE at Houston, Texas, this -~1--.7.._~--- day of 

---~-lh~-~~----'--, 19 8 4. 
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UiJITED ST;,J:'ES DISTRICT COURT 
FOH THE SOUTIERN DIST RI CT O F TEXi\S 

BET'lY CASH, VICKI Ll\NDRUf-1, INDIVIDUALLY 
AND AS GUARDIAN AD LITEM OF 
CO LBY Ll\NDRur1 

) 
Plain t iffs, ) Amended Complaint 

) -
v. ) Civil Action , File Number H-84-3~ 

) 
) 
) 

-UNITED STATES OF N-1ERICJ\ ) 
) 

Defendant. ) 
) 
) 

FIRST COUNT 

1. This acti on arises und e r the Federal Tort Claims Act , 28 

USC 1346 (b) 1 2671 et seq., as hereinafter more fully appears. 

Before this action was instituted , the claims set forth herein 

was presented to the Department of the 1\ir Force o n December 

20, 1982. Final denial of these claims, by the Department o f 

the Air Force , was issuec..i o n Se p Lenbcr 2 , 1983 anc..i this suit wa:.; 

commenced within six months of said denial . 

2. Plaintif f Betty Cash resides at 209 48th Street, Birrr.i -

II ngham 1 Alabama . Plaintiff Vicki Landrum is the grandmother of 
. , 

Colby Landrum and both plaintiffs reside at 506 We st Clayto n, 

Dayton, Texas within the J urisdiction o f this Court . 

3. During all t i mes herein-after mentioned , defendant o wned 

and operated military CH-47 double rotary t y pe helicopters and an 

experimental aerial device o f a hazurdous nature. 



4. On the evening of December 29, 1980 plaintiff Betty 

Cash was driving an automobile with two passengers, plaintiffs 

Vicki and Colby Landrum. At approximacely 9:00 pm on F~ Road 

1485, 7 miles outside of New Caney, Texas, plaintiffs observed 

a large unconventional aerial object which was emitting a glow 

and flames. Plaintiff Betty Cash was forced to stop her automo-

bile w~en the aerial object blocked the road. The plaintiffs 

exited the automobile and observed the object as it hovered at 

treetop level approximately 135 feet from them. The plaintiffs 

experienced intense and excruciating heat emanating from the ob-

ject. After several minutes plaintiffs returned to the vehicle 

and the aerial obj~ct ascended. Plaintiffs then obs~fved the ob 

ject together with many military appearing helicopters, includir. · 

several CH 47s double rotary type. The helicopters appeared to 

be escorting and/or safeguarding the object. 

5. At all ti~es hereinbefore mentioned defendant did not 

use proper care and skill in failing to warn or protect plaintif 

from said experimental aerial device which was clearly hazardous 

in nature. 

6. At all times hereinbefore mentioned, defendant negligen · 

tly, carelessly, and recklessly allowed said experimental aerial 

device to fly over a publicly used road and come in contact with 

plaintiffs. 

7. Solely by reason of defendant's carelessnes and negle-

gence as aforesaid, plaintiff Betty Cash experienced the followi 

symptoms and injuries: Erythema, acute photophthalmia, impaired 

vision, dystrophic changes in the nails, stomach pains, nausea, 

' ''•! 



vomitin g , d i a r rhea , a no r exia , lo ss of e n e r gy , let he r gy , s c arr 1 ~g 

a nd l o ss o f pi g me n t ati o n, e xc ess i v e h a ir l o ss a nd hair r e gr o wth 

of a d i f f e r e nt te xture a nd ca nc e r a nd r e moval o f ri g ht b r e as t . 

The e xtent o f p e r ma nent d is ab ility 1s unkno wn at this time a nd 

t he plainti f f's c o nditi o n is su b ject t o deteri o rati o n . The 

p l aintiff has su ff ered a nd c o ntinues to suffer great ? ain o f 

bod y and mind and incurred ex penses f o r medical attention a nd 

il 
hospi~alization in the sum of TEN MILLION ($10,000,000.00) DOLLARS 

8 . The af o resaid injuries were caused soley by the def e n-

d a nt, its a g ents, servan t s o r employee s and without any n~gli -
, 

g e nc e o n the par t o f the plaintiff contribuing thereto. 

9. If the d efendant were a private person, it would be 

liable to the plaintiff in accordance with the law of Texas. 

WHEREFORE p laintiff Betty Cash demands judgement against def 

dant, in the sum of TEN MILLION ($10,000,000 . 00) DOLLARS and c o st s 

SECOND COUNT 

10. Plaint if f Vi ck i Landr um re pe a ts and r ea ll e g e s c:ach ond 

all of the allegations contained in paragraphs 1 through 6 as 

well as those contained in paragraph 9 of the First Count of this 

complaint with like eff e ct as if herein fully repeated. 

11. As a result of the above mentioned incident, plaintiff 

Vicki Landrum, experienced the following s ymptoms and injuries: 

Photophthalmia, greatly diminished vision, stomach pains, diarrh ea 

anorexia, ulceration of the arms, scarring and loss of pigmentat io~ 

anychomadesis, hair loss and regrowth of a different texture . 

Th e e x te n t o f per manent d is ab ility is unknown at this ti me a nd 

the plaintiff's c o nditi o n is subj e ct to deterioration. 



The ~l aintiff has suff e red a nd c ontinues to suff e r gr e at 8a ln o f 

body and mind and has incurr e d e xpenses for me d i cal a ttent i o n a nd 

hospita l ization in the s um o f F IVE MILLI ON ($5, 0 0 0 , 00 0.00 ) DOLLAR~ 

12. The afores a i d in j uries were caused so lely by t he d e f c 

dant, its agents, servants, or employees, and witho ut any ne-

gligence on the part of the plaintiff contributing t here to . 

WHEREFORE Plaintiff Vicki Landrum demands judgement agal i 

:1 defendant in the sum of FIVE MILLION ($5,000,000,00) DOLLARS, and 

costs. 

THIRD COUNT 

3. Plaintiff Colby Landrum repeats and realleg es e ach 

and all of the allegations contained 1n paragraphs 1 thr o ugh 6 

as well as those c o ntained in paragraph 9 of the Fi rst Co unt o f 

this Complaint with like effect as if herein full y repeated. 

14. As a result of the above mentioned incident ~l a intif . 

Colby Landrum experienced the following symptoms and injuries: 

erythema, eyes swollen and watery, progressi v e d e te riorat ion 

of vision, stomach pains, diarrhea, anorexia, weight loss, a nd 

an increase in tooth deca y . At the time of the incident, t he 

plaintiff became te rrifi e d and hysterical. He suffered f r o m 

nightmares for several weeks thereafter and continues to dis-

play extreme anxiety and fear at the sight of helicopters . . 
The extent of permanent disability in unknown at this time 

and the plaintiff's condition is subject to deterioration. The 

plaintiff has suffered and continues to suffer great pain o f 

body and of mind exacarbated by his age, and has incurred expense : 

for medical attention and hospitalization in the sum of FIVE 

MILLION ($5,000,000.00) DOLLARS. 
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15. The aforesaid injuries were c~used solely by the de[en -

dant , its agents , s ervants , o r employees, and without a~y ~egle -

:gence o n the ~art o f the pl aintiff contributing thereto. 

1-JHE.REFOR£ Plaintiff Colby Landrum demands judgement against defen-

dant 1n the sum of five million dollars and costs 

Signed: -~~lit-:--. Lv----:-~----:---(1 r-"_-G __ _ 
Petey A. Gersten 
Atto rney in Charge 

' · 

27 N. Broadway 
Tarrytown, N.Y. 10591 
(914) 631-1100 

William C. Shead 
Local Counsel 
2927 Broadway Boulevard 
Ho uston, Texas 77017 

(71 3 ) 649-8944 



Served U.S. Attorney's Office 

Oat~ j~ /J J ·J 
C IV I (Rev . 1 0/82) SUMMONS IN A CIVIL ACTION 

V /t,::., I L;/ ~ J ,_,~~ 
~/J./ ~/nJ-.-v~ 

U/l.:r/J rf'~,.,/ / A,..,,.,;t;,J 

YOU .ARE HEREBY SUMMONED and required to serve upon 

PLAINTIFF"S ATTORNEY (NAME AND ADDRESS) 

an answer to the co;nplaint which is herewith served upon you, within s, }t' --b:t o/l r J 
days after service of this summons upon you, exclusive of the day of service. I f y ou fad to do so, 

judgment by default will be taken aga inst you for the relief demanded in the complaint. 

CLERK DATE 

T- """t ..,. -... ....., .-,- \ - , .... • • ;... t "(· . 

.•.•• ._ .,)~ j;.. .. ·~,.:--!..- -• 

(BY) DEPUTY CLERK 

~</ . --/4 ~ / / 
/ -· . /,f ~ ~ _,.., /[.~ 

• ' /~~~~c....-' 

., 1 8 1900 

~----~~~--~------------------------------------------------·--L-----------------





U tT IT SO S'l' f-1' E S D I ST PI C::T rr){TP'T' 
SOTJr H P.RN 0 I ST P TC1' I)P T EY.ll. S 

~OUST ON DIVI~ION 

BETTY CASH, VICKI LANDRUM, 
I~OIVIDUALLY ~NC AS GU~RDIAM 
AD "LITEM OF COL~Y LANDPUM 

Plaintiffs, 
v. 

UN IT ED ST l\T ES OF A"1ER ICA 

Defendant. 

'10TI ON FOR ·~ o ~F. OEPPHT': ~1'A'T'~MP"'1' 

COMES ~OW the Unite~ ~t~tes, by an~ throuah nanieJ v 

Hedges, United States l\ttorney for the Southern District oF 'T'o~a~ 

and his assistant, Frank A. Conforti, an~ resoectfuJlv mov~s t~is 
... ·. 

Court .· for · an 0rder pursuant to t:'ederaJ nule oF Civi 1 !Jroct?r'1ure 

Rule 12(e) directing that 3 ~ore ~e~inite state~ent oF t~P 

allegations made by Plaintiffs in the instant action he Filo~, 

and in su?port there o r woul o sh ow. 

1. The complaint alleges t~at nefennant own~~ ~~~ ooerarori 

particularly describ~ 0 helicooters an-::3 "an exDerifT'Pntal "lPrial 

device of a hazar~ous nature." 

2. The comolaint further alleges that PlaiDtiFFs ohs~rvo~ 

"a large unconventional aerial obiect." 

3. Initially, nowhere in the comolaint r'1o 0 laintiFFs 

indicate whether the cited "exoerimental aerial r'1~vi~e" ~n~ . 

"unconventional aerial o biect" are one and the sam~. ....~,e 

complaint is thus vague and ambiguous on this essentia 1 ooint. 

4. Secondly, assuming arauen~o that the "exoerimenta 1 

aerial device" and "unconventional aerial ohiect" are one aDri tl,e 

same, Defendant submits that the above "nescriotions" are so 

l 
I 
I 
i 

i' 
! 



vaauc: and aml)i~uous as to preclure tho frarnina o~ -'.! rosnonsiup 

pleading. 

5. As the Court is awar~. the TJnitorl ~tat:as, ,1c; nart oF its 

defense capabilitv, uses an extrefTIPlv rliv<=>rso "i'lriPt:v of 

aircraft, any number of which ~ioht 8e consirler"'~ 

"unconventional". Further, the Unit~" <:;tates, hath as oart 0~ 

its defense develooment proorams anc'l as oart of such ~n"~auors .::JC: 

the ~pace - proaram, designs and tests aircraFt which miaht h<=> 

considered "experimental." Recent me~ia exaJT~oles, which coma 

quic~ly to minrl, are the space shuttle ann the sa - cal 1 o~ 

"stealth" bomber . 

6 In liqht of the above, the 1lniter1 .~tatac:: is un""h 1 n t-o 

proPerly respon~ to the comPlaint without a moro ~eFinit-<=> 

description of the "exp~rimental aorial rlevice" an~l0r 

"unconventional aerial ob1ect" alleae11v ownod anrl ooerat-o,., hv 

Defendant. 

WllEREFOP. E , oremises consi'ier~?rl , nef<=:>n .4ant movec: t..,Clt t~,, 

Court issue its Order dir~ctina the ol~intifFs to ~Pcri~o, in 

reasonable detail, thl? alleaed "exoerimental aerial -'levice" """~ 

"unconventional aerial ob1ect". ~~ona the netails to ~P nrovi~e~ 

should be : 

a) the shap~ or configuration of the oh1ect or r1evico· 

b) the approximate size of the oh1 <=:>ct or rievice: 

c) whether there were any ~ar~inas , numhers, svmhols, 

logos, or other designations on the ohiect or f'lc.vic~, an~, jF s0, 

what they were: 

. I 



d) any other sensory information reca11e~ from t~e ~vents 

alleged, i.e. sounds , smells, or visual asoects, relative to tho 

object or device. 

Oy: 

Resoectfullv submitt~~. 

nA~TPL ~- REDI-P~ 

Unit~~ ~tates Attornev 

( ......... 
. . I -://7. // > ·. { I !-· -~/ /~ , / / • 

- .... - ., '- . -- - .Y._ - ._.).._ 

FRANf( n.. CONP0P'T' T 
1\ssistant TTnite~ Sta~s r.ttor,.,ov 
n.ttorney in rhara~ for n~F~n~~J1t 
o • I} • P 0 X f) 1 1. ? q 
Houston, ~exes 77/nQ 
(713) ?2C)-2f>?n 

/ 



"'Jf)l' TCC: OF '·101' T0'1 

T8: Peter l\ . Gersten, E'sa . 
27 North Broadway 
Tarrytown , N.Y . 10591 

William C . Shearl , Esn . 
2927 Broadway Qoulevarrl 
Houston, Texas 77017 

Please take notice that t~e foreaoi11a " ot:ion for ·~ ore 

Definite Statement will be brouaht befo r e thP Court for 

consideration at 10 : 00 a . m. on March ~~ . 198& or as ~oon 

thereafter as the busi ness of the Court will oe r ~it . 

r· / (_ I 

/ - -r. / 
( ·•. - I ,I 

' /-

PRI\1'11( II (~flf\TF'('P'T'T 

' 
-

Assistant tlniter'l c:tates "Attornnv 

CERTI~IC~TS ~F SfRVIC~ 

I certify that a copy of t~e Motion ~or ~ore ~eFinite 

Statement and Notice of Motion were sent to the oarties , i 11 car~ 

of the "3ttorneys listen in the notice , via 11 . c: . :naj 1 , nostr1ae 

prepad , this day of "~a r ch, 1984 . 

t 
F'RlHH( A . C01'1 f00'T'J 
~ssistant DnitPrl ctates 



BETTY CASH , VICKI LANDRUM, 
I JbiVIDUALLY AND AS GUAPDI~N 
AD LITEM FOR COLBY LANDRUM 

Plaintiffs, 

v . 
.. 1 

UNitED STATES OF AMfRICA 

Defendant. 

) 

) 
) 

) 
) 
) 
) 
) 
) 
) 
) 

CIVIL A.(I'T()N nn. 4-8~-1-1P 

CO~ES NOW the United States of Am~rica, by an~ throuah 

Daniel ~- ~edges, United Stat~s Attorney for the Southern 

District of Texas, and his Assist~nt Prank ~. Con~orti, an0 Fil~s 

this its Answer and plea~s as follows in the instant action. 

Responding specifically to the numbered oaraaraohs in 

Plaintiff 's Amended Co~plaint, Defendant a1mits, rlenies, an~ 

avers as follows: 

l. The allegations contained 1n this nar3araoh are 

jurisrlictional allegations to which no answPr is reauirerl. 

2. The allegations contained in the paraaraoh are 

jurisdictional allegations to which no answer is requirerl. 

3. The United States admits that it owns ano ooerates \ 0 -d7 

helicopters. With respect to the r~mainina alleqations oF this 

para?raph, defendant av~rs that it is without sufficient 

knowledge or information to form a b~lief as to the 



al1e?ations . 

t i me , the a 11 ~ rJ a t ions <1 r c d r: n i c r1 • 

4. T he United .Stute s .JV0'rs tha t it is without suF"ir::iont: 

knowl c:> dge o r inform.ltio n to form a he l ieF .1s tot~~ ,,,, ,..,rJnt i o n s 

marie in the paragrap h. To the ext~ nt that ~ n ~n sw~r to such 

alleg~tions is required a t this time, they are ~oniP~ . 

5 . Denied . 

IJ. Denied. 

7 . T h e United States specifically rlenies the a ll. eor.t i.ons oF 

this pa ragraph a s to "carelessnr?ss " and " nea l igence" . 

avers that it is without sufficient kn ow l erioe or i nf ormat ion to 

form a belief as t0 the remaining all~aations. 'T'o thp ~ xtpnt 

that an answer t o such alleaations is r ea uire~ at this time , thev 

are denied . 

8. Denied. 

9. Denied . 

10. With respect to the alleoations incoroorateri in this 

paragraph , Defendant restates its answers to oaraoraohs 

6, and Faragraph 9, as though fully set out herein . 

throuah 

11. Def e ndant avers that it is without sufficient Know le~ac:> 

or information to form a belief as to the alleaa ti ons ~a~~ i n 

this pa r ag r ap h. To the extent that an answe r to such alleaations 

is r equired a t this time, they are denied. 

12. Denied . 

13. Wit h resoect to the alleaations i ncorporate~ in this 

paragraph, Defendant restate s its answers to oa raar ao h s 

6, and pa r agraph 9 , as though fullv set out he r ein . 

throuah 



14. Defendant avers that it is without suffici e nt ~nowlo~q~ 

or ~nformation to form a belief as to the all~aations ~ano in 

this paragraph . To the extent that an answer to such allocations 

is required at this time, they are oeniPrl. 

15. Denied. 

Finally, the United States rlenies that P1aintiFfs are 

entitled to any of the relief requested in this ~ct~on . ~11 

all~gation~ in Plaintiffs• comolaint not snecificaJ1v a~mitterl 

herein are denied. 

SSCOND DEFE~SE 

Plaintiffs have failed to state a claim uoon which relief 

may be granted. 

T~I~D DEPS~SE 

( 

Plaintiffs, by recson of their actions ann/or nonact1on, 

assumed th~ risk of the injuries alleaed to have been sustaine~. 

FOURTH DSFENSS 

• 
Plaintiffs, by reason of their actions an0/or nonaction, 

were contributorily negligent, and by reason of such contri~utorv 

negligence the injuries alleged were sustained. 

lfuerefore, the Defendant requests this Court to deny the 

Plaintiffs all relief reauested in their Oriainal Comolaint, 

• 



g r .J nt t h e 0cfc ndant its co sts hP r t: in, .1nrl for suc h o t~Pr 

additi o nal a nd further reli~f to \vhich the Co urt ~t:>el"s the 

Def e nda nt to be entitl e d in law o r e quity . 

RP.soect~ullv s u~mitt~~ , 

01\1\1 T P.L I<" . 1-1 F.flr.pc: 
TJnitcd States Attornev 

/ -. . .·) 

I r . / I 

;,· j / l/ / 

fRAN~ A . COMF0RTI . \ 
1'\ssistant TJni.terl .c:tates l\ttornov 
Attornev-In-CharaP -
P.O. nox G1J2Q 
Houston , 'l'exas 
(713) ?29-2630 

772(1R : 



CERTI~T\.1\Tr:' 0.P ~F:PUJCP 

I hereby c~rtify that a true ~no correct coov of th~ 

foregoing Original Answer has heen forwarrlen oost~q~ nrooain to 

the followin~ counsel of record: 

Peter A. Gersten , Esouire 
Attorney-In-Charge for Plaintiff 
27 North Broadway 
Tarrytown, ~.Y . 10591 

.t I 
; ~<-)-'· . . .:~ ·DONE this the day of 

· ~;,---. ) /-~) 
I I-- • I • I 

.. '(, ./x ."/ . ? , r· 
I '/ ;1 -' / · •. ___...\_..' . • 

] q R ll • 

F'Rl\.MK l\. CQ1\TF'QRT I \ 

Assistant Uniter'l Statr>s AttornPv 
' 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION ~ 

" ." .1 ... _. 

BETTY CASH, et al § -- s 
Plaintiffs, s 

§ 

v. s CIVIL ACTION NO. H-84-348 
s 

UNITED STATES OF AMERICA § 

s 
Defendant. s 

- UNOPPOSED MOTION FOR EXTENSION OF TIME 

CCMES NGV the defendant, the United States of America, and 

files this unopposed Motion for Extension of Time and would show 

the court as follows: 

1) Opposing counsel have conf erred as to this Motion in 

accordance with the local rules. Th e t e 1 e phone co n ve r s a t ion s 

occurred on January 11, 1985, January 14, 1985, and January 16, 

198 5. 

2) This Motion is unopposed. 

3) The case at bar seeks damages of Twenty Million Dollars 

($20,000,000) and involves allegations of extensive medical 

damages and of military activities. 

4) Preliminary discovery is proceeding, albeit slowing in 

light of the sheer volume of information under the control of the 

Department of Defense which must be sifted and compiled. 

5) It is anticipated that completion of the initial 

discovery process can occur by March 1, 1985. D i s po s i t i v e 

motions may be appropriate based upon the results. 

6) Discovery requests as to medical records are being 

complied, and it is anticipated that the requested records will 



be voluminous and require extensive deposition of expert 

witnesses. 

nBEREFORE, the parties move that the Docket Control Order in 

this· case be amended to extend the date for submission of 

dispositive and non-dispositive motions, joint pretrial order, 

and docket call for an additional six (6) months. 

By: 

Respectfully submitted, 

DANIEL K. HEDGES 
United States Attorney 

'\_- I., "l} / I / ) - -5t--:-
, _:) fl_/.J.JJY_, ( ( ( ~ y ' / 

FRANK A. CONFdRTI ~ /) 
Assistant United Star:'e/S Attorney 
P.O. Box 61129 ~ 
Houston, Texas 77LJ8 
(713) 229-2630 



C ERTIFICJ\TE OF SERVICE 

I certify that a copy of the foregoing Unopposed Motion for 

Extension of Time was sent via first class mail, postage prepaid 

to Peter A. Gersten, 27 North Broadway, Tarrytown, N.Y. 10591, 

17d this day of January, 1985. 

" / .. - ' J . 
"'/htr rtl) ~--jz 

FRANK A. CONFORTI / \ 
Assistant United StaUes Attorney 

L./ 



NOTICE OF MOTION 

TO: Peter A. Gersten, Esg. 
27 North Broadway 
Tarrytown, New York 10591 

Please take notice that the foregoing Motion to Dismiss 

and / or for Summary Judgment will be brought before the Court for 

consideration on Monday, January 28, 1985 at 10:00 a.m. or as 

soon thereafter as the business of the Court will allow. 

. ~?naiJ£0 M:iD 
FRANK A. CONFORTI ~) 
Assistant United S~~es Attorn~y 

1.-.~··, CERTIFICATE Of SERVICE 

I certify that a copy of the foregoing Notice, Motion to 

Dismiss and/or for Summary Judgment and accompanying Memorandum 

of Law were sent via U.S. Mail, postage prepaid, to ~:posing 

counsel at the address shown in the Notice this ~ay of 

January, 1985. 

'\/ //Lo· . 1/] .\l _J_ 
\ . "1/)[};J1c I . ~) 
FRANK A. CONFORTI :i 
Assistant United Sta~e~ Attorney u 
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BETTY 

v. 

UNITED 

CASH et al 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

s 
s 

Plaintiffs, s 
s 
5 CIVIL ACTICN 
s 

STATES OF AMERICA § 

§ 

Defendant. § 

NO . H-8 4-34 8 

MEl'~ORl\NDUH IN SUPPORT OF DEFENDANT'S 
~10TION TO DISHISS AND/OR FOR SUMMARY JUDGMENT 

I. Statement of The Case 

Plaintiffs, Betty Cash, Vicki Landrum, and Colby Landrum' 

(through his guardian ad litem Vicki Landrum) bring this action 

pursuant to 28 U.S.C. Sl346(b) and 28 U.S . C . §'S2671 - 2680 seeking 

money damages for alleged injuries resulting from their alleged 

encounter with a "UFO" on December 29, 1980 . 

In the Complaint plaintiffs allege that the United States 

owned and operated an "experimental aerial device of a hazardous 

nature". The entity is also identified in the Complaint as "a 

large unconventional aerial object." In a More Definite 

S t a t e men t f i 1 e d by p 1 a i n t i f f s , t h e o b j e c t i s c a 11 e d a " U F 0 " • I n 

that same pleading a description of the object or "UFO" is 

provided. Plaintiffs imply, though it is nowhere asserted, that 

the United States owned and operated the "UFO". Plaintiffs do 

allege that the United States was negligent in that it allowed 

the "UFO" to fly over a public road and come in contact with the 

plaintiffs. Plaintiffs also allege that the United States failed 

to warn the plaintiffs of the "UFO". 



Filed herewith are the sworn affidavits of Robert h'. Sommer, 

NASA; Colonel William E. Krebs, USAF; Vice Admiral Robert F. 

Schoultz, USN; and Richard L. Ballard, Office of the Deputy Chief 

of Staff for Research, Development, and Acquisition, USA. The 

affidavits establish that the "UFO" allegedly seen by plaintiffs, 

and which it is alleged was the proximate cause of their asserted 

injuries, is not, and was not, owned, operated, or in the 

aircr·aft inventories of the United States of America nor was such 

an object under the control of the United States of America or 

its employees. 
' ' 

On the basis of those affidavits, the United States moves 

this Court for an Order dismissing the Complaint of plaintiffs 

with prejudice, or, in the alternative, finding that there exists 

no genuine issue of material fact, for summary judgment in favor 

of the defendant. 

II. Statement of the Facts as Alleged 

The following constitutes the facts as alleged by 

plaintiffs. 

At approximately 9:00p.m. on December 29, 1980, plaintiffs 

were driving on FM 1485 approximately seven (7) miles outside of 

New Caney, Texas. 

Plaintiffs observed the "UFO" which was emitting a glow 1 and 

red and orange flames from its bottom. The "UFO" was the size of 

a standard city water tank, and is described by Vicki Landrum as 

oblong with rounded top and a point at the bottom, and by Colby 

Landruffi as diamond-shaped. 

-2-
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The "UFO" hovered at treetop level of 60-80 feet over the 

roadway. It emitted a "beep-beep" sound and plaintiffs felt 

intense heat at a distance of 135 feet. 

The "UFO" was not observed to have any markings, numbers, 

symbols, logos, or other designators. No other sensory 

observations (sound·s, smells, visual aspects, etc.) were made by 

t he pl a in t i f f s. 

As a result of the heat emanating from the "UFO" the inside 

of plaintiff's vehicle became very hot. Plaintiffs then exited 

their vehicle and observed the object for several minutes before 

re-entering the vehicle. All during this time they allegedly 

experienced intense and excruciating heat from the "UFO". 

The "UFO" then ascended, and plaintiff observed it 

surrounded by "many military appearing helicopters". Plaintiffs 

assert that several helicopters were double rotary CH-47 type. 

Plaintiffs conclude that the helicopters were "escorting and/or 

safeguarding" the obj e ct. 

On December 27, 1982 plaintiffs filed their adminis~ration 

claims for a total of $20 million in damages. On May 23, 1~83 

the claims were denied. Reconsideration was sought, and denied 

on September 2, 1983. On January 18, 1984 the plaintiffs filed 

this action. 

I II. Issues 

Whether the complaint filed by plaintiffs, even when viewed 

in a light most favorable to plaintiffs, fails to state a claim 

against the United States upon which relief can be granted. 

Whether the claim of plaintiffs is barred under the 
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discretionary function exception to the Federal Tort Claims 

Act. See 28 U.S.C. S2680(a). 

Whether there exists no genuine issue of material fact in 

this ·· action and the United States is therefore entitled to 

judgment as a matter of law. 

IV. Prelirr.inary Statement 

For the purpose of determining a motion to dismiss, the 

facts allegeq in the complaint will be accepted as true, Davis v 

Davis 526 F.2d 1286 (5th Circuit 1976), and considered in the 

light most favorable to plaintiff. Crawford v. City of Houston, 
: 

386 F.Supp. 187 (S.D. Texas 1974). However, resolution of the 

motion to dismiss in no way indicates the pre-disposition by the 

Court of any issue of contested fact, nor a forecast of the 

outcome of the case. Davis, supra and Crawford, supra. 

By presenting and arguing this motion, therefore, the United 

States is not admitting, for any purpose other than this motion, 

the truth o~ veracity of any of plaintiff's allegations and/or 

factual assertions which have been denied by the defendant in the 

records and pleadings filed in this action or which remain 

unsubstantiated by evidence offered. 

V. Argument and Authorities 

Plaintiff brings this action under the Federal Tort Claims 

Ac t , 2 8 U • S • C • § 13 4 6 ( b ) and 2 8 U • S • C • S § 2 6 7 1-2 6 8 0. Under the 

Federal Tort Claims Act the question of liability is deterrr.ined 

by reference to the law of the state in which the alleged 

tortious conduct of the defendant, in this case--negligence, 

occurred. U.S. v. Muniz, 374 u.s. 150, 153 (1963). Accordingly, 

;.· 
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the determination of whether the United States was negligent 

herein must turn upon the prerequisites for a negligence action 

in Texas. Under Texas law, a plaintiff must prove the existence 

of a legal duty owed to him by the defendant in order to 

establish tort liability. Saucedo v . Phillips Petroleu~ Cowpany, 

670 F.2d 634, 636 (5th Cir. 1982), quoting from Abalos v. Oil 

Dev. Co . of Texas, 544 S.W. 2d 701 (Texas 1976) and Coleman v. 

Hudson Gas and Oil Corporation, 455 S.W. 2d 701 (Texas 1970). In 

the absence of such a legal duty, or of injury from its breach, 

there can be no actionable negligence and hence no legal 

' l i ab i 1 i ty. See Group Life & Health Ins. Co . v Brown, 611 S.W. 2d 

4 7 6 ( Te X • C i V • Ap p . Tyler 1980, no writ hist. ); t-lcGr eao r 

Milling & Grain Co. v. Russo, 243 S.W. 2d 852, 855 (Tex. Civ. 

Ap p • -- Waco 19 5 1 , wr i t r e f . n • r • e ) See a 1 so Rod r i g u e z v D i pp , 

546 S.W. 2d 655, 658 (Tex. Civ. 1\pp. -- El Paso 1977, writ ref. 

n.r.e). The existence of a defendant's duty is a ootter of law, 

distinct from factual matters of breach and consequences. 

Saucedo, supra; Welch v. Heat Research Corp., 644 F.2d 487 (5th 

Cir. 1981); Gray v. Baker & Taylor Drilling Co., 602 S.W. 2d 64 

(Tex. C i v. Ap p. - AITB r i 11 o 19 8 0, writ ref 'd n. r. e) ; Jackson v. 

Associated Developers of Lubbock, 581 S.W. 2d 208 (Tex. Civ. App. 

-Amarillo 1979, writ ref'd n.r.e); Frontier Theatres, Inc. v . 

Brown, 362 S.W. 2d 360 {Tex. Civ. App. - El Paso 1962), rev'd on 

other grounds, 369 S.W. 2d 299 (Texas 1963). 

The position of the defendant, United States of America is 

that plaintiffs have not shown, and cannot show, the existence of 

a legal duty owed to them by the defendant. Hence, plaintiffs 
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have failed to state a cause of action under the Federal Tort 

Claims Act for which recovery may be granted. 

A. Defendant Is Not the Owner of the ~uFO", Nor Was the 
"UFO~ in the OJstody, Care, or Control of Defendant 

As the affidavits attached hereto make clear, the United 

States neither owned, operated, nor controlled the alleged 

"UFO". As such, it is axiomatic that no legal duty may result 

which is attributable to the United States. Nor may actions or 

omissions, if any, of employees of the United States result in 

liability. Absent a legally recognized duty, no breach would 

result. See Smith v United States, 688 F.2d 476, 477 (7th Cir. -' 

1982) Wilcox v Carina Maritime Corp, 586 F.Supp. 1475 (D.C. Tx. 

19 8 4). 

The Restatement of Torts (Second) at §315 states that a 

special relationship must exist between the person who causes a 

h1arm and the person sought to be held liable or there is no duty 

to control the conduct of the actor. See also Berg !T'ann v United 

States, 689 F.2d 789, 796 (8th Cir. 1982). The rule in Texas is 

the same. See Otis Engineering v Clark, 668 S.W. 2d 307 

( 9183). Here, it is not a person, but an object defined as a 

"UFO~ by plaintiffs, which allegedly caused the harm. No 

relationship between the United States and the "UFO" is asserted 

by ·plaintiff. Nowhere in the complaint is it asserted that the 

government owned or operated the "UFO" or controlled its 

activities in any manner. Indeed, the affidavits attached to 

thi'i 'MOtion conclusively establish that such a relationship 

simply did not, and does not, exist. 

In the absence of such a relationship, no duty may arise. 

-6-
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Absent such a duty, no claiiT for relief under Texas law, as 

required by 28 U.S.C. Sl346(b) and 28 U.S.C. S2671-2680, can be 

stated and the action should be dismissed under FRCP Rule 

12(b) (6). 

B. The Plaintiffs Are Barred By the Discretionary 
Function Exception at 28 U.S.C. S2680(a) 

Assuming, arguendo, that the United States owned, operated, 
~ - . . 

or o~herwise controlled, the "UFO", plaintiffs assert that the 

government negligently permitted the "experimental aerial device" 

to fly over a public road and failed to warn plaintiffs that the 

"experimental aerial device" was clearly hazardous in nature.
1 

(Complaint, paragraphs 5 and 6). 

Assurr,ing the truth of all plaintiffs' allegations as to the 

clearly hazardous nature of the "UFO" and as to their own 

actions, plaintiff ' s admissions would establish assumption of the 

r i s k .l.J ll owe v e r , a c o m p 1 e t e b a r to a n y a c t ion by p 1 a i n t i f f s , a n d 

a bar which is clearly amenable to deterrr.ination at this 

juncture, lies in the plaintiff's own allegations and admissions 

as to this event. ~ith respect to the alleged hazardous nature 

of the object, it is set tled law that the United States may· not 

be held strictly liable for undertaking an ultrahazardous 

activity. Laird v. Nelms, 406 U.S. 797, at 803, 92 S.Ct. 1899 

lf While the absolute defense of assumption of the risk has been 
abolished in Texas, the doctrine retains its viability as to 
the consideration of a party's appreciation of the risk, and 
the weighing of this factor in the scale of comparative 
negligence. See Maxev v. Freohtliner Corp ., 665 F.2d 1367 
(5th Cir. 1982). See also Abalos v. Oil Development Co. of 
Texas, 544 S.W. 2d 627 (Texas 1976); Farlev v . 1-l.M. Cattle 
Co., 529 S.~. 2d 751 (Texas 1975) . 
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(1972), citing Dalehite v. United States, 346 U.S. 15, at 44-5, 

73 S.Ct. 956 (1953). 

The holdings in Laird and Dalehite themselves grow out of an 

exception under the Federal Tort Claims Act to liability for 

claims: 

" .based upon the exercise or performance 
or the failure to exercise or perform a 
discretionary function or duty on the part of 
a federal agency or an employee of the 
Government, whether or not the discretion 
involved be abused." 28 U.S.C. S2680(a). 

The question of whether conduct, which must have been by a 

federal employee, falls under the discretionary function / 

exception is a matter to be decided under federal, rather than 

state, 1 aw. See Un i t e d S t a t e s v . M u n i z , 3 7 4 U • S . 15 0 , 8 3 S . C t . 

1850 (1963). 

Nor can the plaintiffs prevail on a theory that 1n 

conducting a discretionary function the government's discretion 

was abused. The discretionary function exception also applies 

when an official abuses the discretion, even if malice is 

alleged. DePass v. United States, 479 F.Supp. 373 (D.C. Md. 

1979; Relco Inc. v. Consumer Product Safety Commission, 391 

F • S u pp. 8 41 (D. C . Tx. 19 7 5) . 

Military supersonic flights constitute a discretionary 

function exception. Abraham v United States, 465 F.2d 881, ·883 

(5th Cir. 1972) and cases cited therein. Fu r t h e r , the de c i s ion 

to undertake experimental flights has been recognized as the 

exercise of a discretionary function. Williarr. v. United States, 

-8-
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218 F.2d 473, 475 (5th Cir . 1955)._1! In this case, plaintiffs 

have themselves admitted that the "aerial device" in issue was 

"exper imenta1". Subsequent decisions by the Fifth Circuit seemed 

to narrow the exception. See Moyer v. Martin Marietta Corp, 481 

F.2d 585 (5th Cir. 1973); Piggott v. United States, 451 F.2d 574 

(5th Cir. 1971). · While retaining the discretionary character of 

the overall decisions to embark on aircraft testing and rocket 

test-firing, , respectively, the Court seemed reluctant to draw 

such findings with respect to the actual carrying out of the 

policies by lower-level employees . 
: 

Due to the grC",.,ing number of cased stressing this 

operational level distinction, the Supreme Court, in a recent 

decision, examined for the second time the discretionary function 

exception. United States v. S.A. Empressa de Viacao Aerea Rio 

Grandense (Vario Airlines) et al, u.s. , 1 0 4 S. Ct. 2 7 55 ---

(1984). 1he Supreme Court reaffirmed its decision in Dalehite v. 

United States, 346 U.S . 15; 73 S.Ct. 956 (1953). The Court 

pointed out that it would be impossible to define with precision 

the limits of the discretionary function exception. It did, 

however, isolate several factors to be used in the analysis of 

actions by the government to determine whether they fall within 

the exception. Varig, supra, at 2765. Initially, the Court 

Y~·.· T)1e Fifth Circuit, in Williams, held that an inference by the 
District Court that a particular flight was of an 
experimental nature was error, but the Court did not dispute 
that undertaking experimental flights was a discretionary 
function. Since plaintiff's pleadings adrr.it the experimental 
nature of this particular flight, it may be accepted as such. 
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noted that the nature and quality of the challenged acts must be 

examined. The Court held that the rank or status of the acting 

employee does not affect the nature of a challenged action. 

Second, the Court noted that the exercise of discretion in 

deciding whether, or how, to regulate conduct of private 

individuals is clearly within the exception. id. '!'he Court's 

conclusion that the rank of the acting employee does not change 

the discreti~nary nature of a decision is a clear reaffirmation 

of the decision in Dalehite and an equally clear refutation of 

the planning level/operational level dichotomy that some Circuits 

(including the Fifth) had drifted toward. 

Th e con duct co mp 1 a i n-ed of he r e , a s as s e r t e d by p 1 a i n t i f f s 

themselves, involves deci s i ons and determinations relating to 

whether, where, when, and how to proceed with developmental 

/ 

experiments involving aircraft. Such activities plainly involve 

policy, judgment and decision such as to carry them within the 

orbit of the discretionary - function exception. See Dalehite, 346 

U.S. at 36, 73 S.Ct. at 968. That the implementation of these 

decisions is carried out by subordinates does not change the 

nature of the acts or change the extent of the exception. 

Varig Airlines, supra, at 2765. 

Id; 

· M~ndane decisions such as where to place a Post Office and 

when to operate it, whether and how to widen a river channel, and 

whether and how to conduct a highway project have been determined 

to be covered by 28 U.S.C. §2680(a). See Doe v . Un i t e d S t a t e s , 

718 F.2d 1039, 1042 (11th Cir. 1983); Payne v. United States, 730 

F.2d 1434, 1436 (11th Cir. 1984); Daniel v. United States, 426 
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F .2d 281, 282 (5th Ci r. 1970). Actions of the nature alleaea 

here by plaintiffs are also within the exception. 

B a sed on the a b o v e , t h e u n i t e d S t a t e s wo u 1 d u r g e d i sm i s s a 1 

of this action on the basis that any actions taken or omissions 

of the goverrm1ent fall within the discretionary function 

exception in 28 U.S.C. S2680(a), that hence this Honorable Court 

lacks subject matter jurisdiction, and that as a result a 

dismissal under FRCP Rule l2(b) (1) is appropriate. 

C. The Alleged Failure to Warn Is Not Sufficient to State 
a Claim Upon Which Recovery 11av Be Predicated 

An alternative interpretation of plaintiff's allegations_,, 

ana one which is consistent with the affidavits submitted in this 

case, is that the incident did not concern testing of an 

"experimental aerial device", but t:hat the object was a "UFO" as 

asserted by plaintiffs. As pointed out supra, in such case the 

lack of ownership or control by the United States should result 

in a finding of no duty, and hence no liability. 

Even if a limited duty of some sort were found to exist, 

however, there would still be a bar to plaintiffs' claim. In 

Grunnet v. United States, 730 F.2d 573 (9th Cir. 1984) the 'court 

examined the government's alleged failure to warn an individual 

of the dangers posed by the activities in Jonestown, Guyana. The 

Court pointed out (p.576) that generally there is no affirmative 

duty to control the conduct of another under California law. The 

same holds true in Texas jurisprudence. See Otis Enaineerina v. 

Clark, 668 s.w. 2a 307 (Tx. 1983) . As a result, the Court, while 

not denying that a decision n o t to warn was itself within the 

discretionary function exception, held that failure to warn of 
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danger 1n a foreign land would not be actionable for failure to 

state a claim. 

The descriptive term used by plaintiffs themselves for the 

obj~~t in this case is "UFO", and the definition of that term is 

"unidentified flying object"lf The term is, by definition, 

applicable to an object which is not known or identifiable. 

Hence, defendants could not have known whether any danger existed 

or frorr. whence such danger could spring. When eva lua ti ng the 

reasonableness of actions taken by a party in an emergency, Texas 

law requires that the emergency nature of the situation must be 

considered. Pavlides v. Galveston Yacht Basin, Inc., 727 F.2d 
/ 

330 (5th Cir. 1984). Faced with the situation of an unknown 

object, a governmental de termination not to issue a warning, and 

potentially cause a panic with the known dangers arising from a 

panic, simply would not constitute negligence in any event. As 

an additional matter, while the decision not to warn in Grunnet 

might be argued not to be o discretionary function, it seems 

clear that such a decision here, under the facts as recited by 

plaintiffs thereselves, does fall within the exception. 

Assuming, arguendo, that the plaintiffs were correct in 

their assertion that the object they may have seen was a "UFO", 

what could be more of a discretionary function that a _decision by 

the United States and its armed services on whether and how to 

react? It must · be recalled that plaintiffs themselves concluded 

2/ Randorr: House Cictionarv of the Enolish Lanouaoe, unabridged 
edition. (1979) 
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that military aircraft were escorting and surrounding the 

"UFO". If, as rrust be done in a motion such as this, the 

pleadings of plaintiffs are accepted as true (solely for 

consideration of this motion), then plaintiffs themselves have 

made the government's case for application of the discretionary 

function exception. As the Court in Sellfors v United States, 

697 F.2d 1362, 1368 (11th Cir. 1983) noted, the weighing of 

goveinmental _interests and deciding in favor of the less 

antagonistic approach clearJy constitutes the type of discretion 

reflected in the hist ory of the FTCl\. 
: 

VI. Conclusion 

In any event , whether for plaintiff's failure to state a 

claim becuase the Unitea States had no duty to warn in the case, 

the reasonableness of a decision not to warn, or the 

discretionary nature of the decision not to warn and the actions 

taken by the United States , the complaint in this matter should 

be uismissed. 

By: 

Respect fully s ubrni t ted, 

DANIEL K. HEDGES 
United States Attorney 

FRANK A. CONFORTI / 
Assistant United St,..St s Attorney 
Attorney in Charge "-f--r Defendant 
P.O. Box 61129 
Houston, Texas 77208 
(713) 229-2630 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS/ 

I 

HOUSTON DIVISION \ ·1'~· . 

BETTY CASH et al s \ <;, ::.-•. 
s '·<-'·,_:·::·~:-.: :-,~.- .- ~--·.\ .) 

Plaintiffs, 

v. 

UNITED STATES OF AMERICA 

Defendant. 

s ~<----=::.:~. 
s 
s 
§ 
§ 
§ 
§ 

CIVIL ACTION NO. H-84-348 

.DEFENDANT'S MOTION TO DISr-1ISS AND/OR 
FOR SUMMARY JUDGMENT 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW the defendant herein, in the United States of 

America, by and through Daniel K. Hedges, United States Attorney 
.., . 

for ' the S o uthern Distri c t of Texas, and would move this Court, 

pursuant to · Rules 12(b) (1) and (6), Federal Rules of Civil 

Procedure, for an Order dismissing this action on the grounds 

that this Court lacks subject matter jurisdiction over such 

action and that plaintiffs have failed to state a claim upon 

which relief can be granted against the defendant United States 

of Arne rica. 

In the alternative, the defendant respectfully moves this 

Court, pursuant to Rule 56, Federal Rules of Civil Procedure, for 

an Order granting Summary Judgment in favor of the defenaant 

United States of America on the ground that, there being no 

genuine issue as to any material fact, defendant is entitled to 

judgment .as a matter of law. 

---~----------

• 

• 



- ..... 

/ 



• 

• 

• 

discretionary, and dismissal of this action under 28 U.S.C. 

S2680(a) and FRCP Rule 12(b)(l) appropriate. 

WHEREFORE, defendant again prays for a dismissal of the 

instant actions under FRCP Rules 12(b)(l) and/or 12(b)(6). 

..... . 
·~ 

Sincer-ely, 

HENRY K. ONCKEN 
United States Attorney 

Assistant United State 
P.O. Box 61129 
Houston, Texas 77208 
713-229-2630 



CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing Reply was sent via 
u.s. mail, postage prepaid, to: 

and 

this 

Peter A. Gerster 
895 Sheridan Avenue 
Bronx, N.Y. 10451 

William C. Shead 
2927 Broadway Blvd. 
Houston, TX 77017 

---~~J)e~~/~- day of September 1985. 

• 



BETTY CASH, et al --

' 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

Plaintiffs, 

\ . 

·'··· 

\ . ' . 

-.. 

.- - .- ~­.. . - .. 
~ • • .. "' • • f 

J" . . : ... 

- ·- ;- • t 

vs. 

s 
s 
s 
s 
s 
s 
s 
s 
s 

CIVIL ACTION NO. H-84-348 

UNITED STATES OF AMERICA 

Defendant. 

REPLY 

COMES NOW the United States of America, defendant herein, 

and fi l es this r ep l y to the pleading by plaintiff s responding,_ 
' 

after seven (7) mon t hs, to Defendant's Motion to Dismiss and / or 

for Summary Judgment, and would show as follows: 

Plaintiffs attempt to confuse the basic issue of the 

Motion to Dismi~s and/or for Summary Judgment by setting up a 

"strawman" distinction between the "expe~ imental a erial device" 

cited in the Complaint and the "UFO" cited in th e More Definite 

Statement. Plaintiff s th e n triumphantly point out that there i s 

only one "object" in the case. The real issue is that, by 

1/ 
whatever name the object is called, the existence of a legal 

duty to plaintiffs stemming from that object must be shown to 

have existed. King v. United States, 178 F.2d 320 (5th Cir. 

1949). The affidavits attached to defendant's Motion estabJish, 

beyond any reasonable question, that the United States did not 

1/ 
Def e ndant does f ind it revealing t h at the ob j ect is terme d a 

UFO by plaintiffs. 



own, ope~ate, cont~ol, o~ othe~wise contain in the invento~ies 

of its a~med fo~ces, the object cha~acte~ized, by plaintiffs, as 

a UFO. Hence, under Texas law, no duty existed for the United 

Stat~s. 

Plaintiff tries to brush aside the four affidavits submitted 

by defendant, asserting that the affiants did not have "the 

security clearance necessary to obtain this highly classified 

information". As an initial matter, each affidavit was executed 

by the individual responsible for the airc~aft inventories and 

research of their respective organizations. The organizations : 

are NASA, the United States Air Force, the United States Navy, 

(which includes the U.S. Marine Corps, ·a b~anch of the Navy, ~e e 

10 U.S.C. SSOll and S5081), and the United States Army. In 

short, every organization for which such a "highly classified" 

object might be developed. Next, with respect to plaintiffs' 

assertion that the affidavits are "unsworn, self-serving 

opinions", it must be noted that Exhibits 1 and 3 are in fact 

sworn under oath. Exhibits 2 and 4 are unsworn declarations made 

under penalty of perjury, as statutorily provided for in 28 . 

u.s.c. Sl746. The inescapable conclusion, based on the 

affidavits submitted by the United States, is that the object, if 

it existed, was not owned or controlled by the United ~tates: . 

that hence no legal duty can be found against the United States 

•' ·. 



with respect to such object; and that the United States is 

therefore entitled to Summary Judgment under FRCP Rule 56 or to a 

dismissal under FRCP Rule 12(b)(6). 

2. Plaintiff next tries to address the discretionary 

function issue under 28 U.S.C. S2680(a). Plaintiff has 

apparently failed to grasp the fact that United States v. S.A. 

Empressa de Viacao Aerea Rio Grandense (Varig Airlines), et al, 

104 S. Ct; 2755 (1984) has rejected the operational level/policy 

level distinction upon which the plaintiff relies. Even assuming 

that this object was an experimental aircraft, and even further 
/ 

assuming that it was controlled by defendant, the decision of how 

to conduct experimental flights would clearly be within the 

discretionary function exception and a dismissal under FRCP Rule 

12(b)(l) mandated. 

With respect to the question of whether a duty to warn 

existed, as defendant has already pointed out in its Motion to 

Dismiss, plaintiffs' claims are still barred. Plaintiffs refer, 

without any explanation, to "the obvious threat that UFO's pose 

for at least 35 years." Plaintiffs, they say, "pay taxes to the 

defendant for national defense". The notion of liability which 

plaintiffs try to imply does not merit addressing. Rather, 

defendant would point out that, if the object was an "unknown" 

to the United States, the actions taken would clearly be, 

if they relate to national defense as plaintiffs assert, 



3. Plaintiffs have previously sought, without success, 

leave of this Court to re-commence discovery in this case. 

Defendants object to the dilatory tactics and unconscionable 
. . 

conduct of plaintiffs in attempting once again to ·cloud the 

purely legal issues upon which this case rests. Where as here, 

the case is so obviously barred by operation of law, for 

defendant to incur the expense of duplicitious and burdensome 

discovery, for the second time, is simply not justified. 

WHEREFORE, defendant moves for entry of a prote_ctive order 

staying all discovery pending the Court•s decision on the Motion 

to Dismiss and/or for Summary Judgment filed January 17, 1985. ,-

By: 

Respectfully submitted, 

HENRY K. ON\.KEN 
United States Attorney 

Assistant United State 
Attorney for Defendan 
Post Office Box 61129 
Houston, Texas 77208 
( 713) 229-2630 

ttorney 

• 



UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF TEXAS 
• - .. .J 

HOUSTON DIVISION 

BETTY .CASH, ET. AL., 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION NO. H-84-348 

UNITED STATES OF AMERICA, 

Defendant. 

MOTION FOR PROTECTIVE ORDER CONCERNING 
FikST REQUEST FOR PRODUCTION . 

COMES NO\-t the defendant, United States of America, and moves 

for the entry of a protective order in this matter, and v/Ould 

show the Court as follows: 

1. Much of the information requested is duplicative of the 

Interrogatories already answered in this case. Those 

Interrogatories were answered in several installments, the last 

being March 18, 1985 at which time various objections were made 

on the basis of vagueness, overbreadth, and undue burden. Those 

objections are reurged at this time. 

2. On January 17, 1985 the United States submitted a .Motion 

to Dismiss and/or for Summary Judgment. Following a review of 

the pleadings, this Court on September 3, 1985 heard oral 

argument of the parties. At that time the Court stated that an . 
Order of Dismissal might be forthcoming. In light of the 

pendency of this dispositive motion, on purely legal grounds, the 

continuation of protracted •fishing expeditions• every time the 

plaintiff's obtain new counsel is unduly burdensome and 

constitutes sheer harassment of defendant. 

' . 



CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was sent by U.S. 

mail, postage prepaid, to: 

Peter A. Gersten 
895 Sheridan Avenue 
Bronx, N.Y. 10451 

Rhonda s. Ross 
3410 Mount Vernon 
Houston, Texas 77006 

and 

William C. Shead 
2927 Broadway Blvd. 
Houston, Texas 77017 

this 26th day of February, 1986. 

Frank A. Conforti 
Assistant U.S. Attorne 

/ 

J. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

Betty Cash, Vicki Landrum 
Individually and as Guardian 
Ad Litem of Colby Landrum, 

Plaintiffs, 

vs. 

United States of America, 

Defendant. 

) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No . 
H-84-348 

AFFIDAVIT 

I, Robert W. Son~er, upon oath, declare and affirm as 

follows: 

1. I am the National Aeronautics and Space Administration 

(NASA) Deputy Director, Aircraft Management Office. On or 

about December 29, 1980, I was the Chief of NASA's Aircraft 

Office. 

2. In December 1980, I served as the senior point of 

contact at NASA Headquarters with NASA centers, government 

agencies, and non-governmental organizations on matters 

concerning NASA aircrafts. 

3. I have reviewed the documents entitled "Amende d 

Complaint" vJhich, in pertinent part, speaks of an alleged 



"military CH-47 double rotary type helicopters and an 

ex~erimental aerial device of a hazardous nature," observed by 

plaintiffs on December 29, 1980, "approximately 9:00 p.m. on FM 

Road 1485, 7 miles outside of New Caney, Texas;" and "More 

Definite Statement" which defines the "experimental aerial 

device" or : "ob j ect" as an "UFO" and describes the object as 

follows: "x x x appeared to be extremely bright, had red and 

orange flames emanating from its bottom, and was surrounded b,Y 

a glow . . oblong with a rounded top and a point at the 

bottom diamond shape d . . the size of a standard city 

water tank." 

4 . I declare that no "object" as described by plaintiffs 

was, at any time, ow~ed or opera ted, or was in the inventory or 

under the control of NASA. I further declare that on December 

29, 1980, ·NASA had under - its control one (1) CH-47 helicopter, 

stationed at the NASA Ames Research Center, Moffett F ~c ld, 

California; on and about December 29, 1980, that helicopter was 

not flown but remained in the hangar in California and no where 

near or at the place as alleged in the "Amended Complaint." 

2 

----------------------------------------~l-----------~ --- ---



I hereby affirm, under penalty o f perjury, that the 

foregoing is true and correct to the best of my knowledge and 

belief. 

Robert W. Sommer 
Deputy Director 
Aircraft Management Office 
NASA Headquarters 
Washington, DC 20546 

Sworn to and subscribed before me this /3~ day of 

August, 1984. 

· ~Q.-J<a/r/K~d 
Notary Public 
District of Columbia 

My commission expires : __ _L/_-J/_-----'"3L:~~-----------------

3 



IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TE..'CAS 

HOUSTON DIVISION 

BETTY CASH, VICKI LANDRUM, 
Individually and as Guardian 
Ad Litem of COLBY LANDRUM, 

Plaintiffs 
v 

UNITED STATES OF AMERICA, 
Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

C i vi 1 Ae t ion No. 
H-84-348 

DECLARATION 
--

In accordance with 28 USC section 1746, the following unsworn 

declaration is made pertaining to the above captioned case: : 

I am the Chief, Tactical Aeronautical Systems Division, 

Office of the Deputy Chief of Staff for Systems, Air Force 

Systems Command, United States Air Force, and have held this 

p o s i t i o n s i n c e 1\18 y 1 9 8 2 • In the above position I am and have 

been involved in the Air Force programs for the research, 

development, testing and evaluation of all United States Air 

Force craft ~apable of flight. 

have reviewed the document entitled "More Definite 

Statement" in the above captioned ease. That document is 

incorporated herein and attached hereto as Exhibit A. I have 

compared the description of the object in Exhibit A with my 

knowledge of the inventory of all United States Air Foree er~ft 

capable of flight. No such craft was owned, operated, or in the 

inventory of the United States Air Foree on or about December 29, 

1980. Further, I have never seen nor heard of any such craft 

described in Exhibit A as being associated with the military 

service. 

,_ 



•. 

1 also declare that the CH-47 Helicopter was not 1n the 

inventory of the United States Air Force on or about December 29, 

1980. 

1·. declare under penalty of perjury that the foregoing is true 

and correct. Executed on 31 May 1984. 

~~~ f' Kv0-
WILLIA~ E. KREBS, Colonel, USAF 
Chief, Tactical Aeronautical 
Systems Division 
DCS Systems, Air Force Systems 
Comna nd 
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UNITED STATES DISTRICT cowrr· ~i'N :r;:~·:~ ~o<:- '. .. ~\ 

SOUTHERN DISTRICT OF TE~'*S r - 3 ·> ,~ 1986 .. _,_ ._ 
HOUSTON DIVISION :- ..: '"' 0 ) 

~ ~ ! 
ou -- -~~ / }'J.t '\ ~ -

BETTY CASH, et al s 
l..-

0
F:r? ,•t GIST C f ~-,;: / 

... 'J3T- .. J . \ '"; j.._; , · 
..._ . ,~ .. __.:.~:---- s 

Plaintiffs s 
s 

vs. s Civil Action No. H-84-348 
s 

UNITED STATES OF AMERICA s 
s 

Defendants s 
OPPOSITION TO PLAINTIFFS' FIRST 

AMENDED MOTION TO CONTINUE 
DEFENDANTS' MOTION TO DISMISS 

COMES NOW the United States of America, opposing what is 

essentially a motion by plaintiffs to have this Court withhold 

its ruling on the Motion to Dismiss filed by the United States, 

and would show the Court as follows: 

1) Plaintiffs filed this action on January 19, 1984. 

2) The United States moved for a More Definite Statement on 

March 16, 1984, and filed its Answer on April 5, 1984 .. 

3) On April 24, 1984, plaintiffs submitted a request for 

extensive discovery. The discovery was provided, after numerous 

agreements between counsel, on March 18, 1985. 

4) On January 17, 1985, the United States filed a Motion to 

Dismiss and/or for Summary Judgment. Plaintiffs responded on 

August 30, 1985. A Reply by the United States was then filed on 

September 4, 1985. 

5) At a Docket Call on September 3, 1985, the Court heard 

oral argument of the parties concerning the Motio11 to Dismiss. 

The Court indicated at such time that an Order dismissing the 



action on the basis of the purely legal grounds presented ln the 

Motion might be forthcoming. 

6) The case, as a matter of law, must be dismissed under 

FRCP Rule 12(b)(l) and/or Rule 12(b)(6). Plaintiffs' most recent 

pleading is a transparent effort to confuse the purely legal 

issues at bar, and to go on a second protracted fishing 

expedition in this matter. The simple fact is that even if all 

material facts are viewed favorably to plaintiffs, no grounds 

upon which this lawsuit may stand exist. 

WIIEREFORE, the United States respectfully requests that the 
: 

Court enter its Order granting the Motion to Dismiss filed 

January 17, 1985. 

By: 

Respectfully s~bmitted, 

Henry K. Oncken 
United States Attorney 

~~~~ 
Frank A. 
Assistant U.S. Attorney 
Attorney in Charge 
P.O. Box 61129 
Houston, Texas 77208 
(713) 229-2630 



UNITED STATES DISTRICT COURT 
FOR THE 

SOUTHERN DISTRICT OF TEXAS 
HOUSTON DIVISION 

BETTY CASH, VICKI LANDRUM, 
INDIVIDUALLY AND AS GUARDIAN 
AD LITEM OF COLBY LANDRUM 

Pla_intiffs, 

v. 

UNITED STATES OF AMERICA, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION NO. H-84-348 

AFFIDAVIT OF VICE ADMIRAL ROBERT F. SCHOULTZ, USN 

AFFIANT, being first duly sworn, states upon his oath as 

follows to wit; 

THAT, I am Vice Admiral Robert F. Sehoul tz, United States 

Navy, Deputy Chief of Naval Operations (Air Warfare). 

THAT, in this position I am responsible for the supervisior. 

of all naval aviation programs, planning, and requirements and 

the management of aviation-related activities at the ~ervice 

headquarters level for the United States Navy. 

THAT, I r.ave knowledge of all aircraft types owned and 

operated by the United States Navy and their characteristics., 

THAT, I have reviewed a document, entitled "MORE DEFINITE 

STATEMENT", submitted by plaintiffs in this action and attached 

to and incorporated in this affidavit as Exhibit A. 

. ... 

• 



THAT, I have compared the object described ~n Exhibit A with 

my knowledge of aircraft owned and operated by the United States 

Navy. 

THAT, no aircraft matching the description given ln Exhibit 

A was owned or operated by the Uniteo States Navy on December 29, 

1980, and no such aircraft is currently owned or operated by the 

United Sta~es Navy. 

THAT, I - have been a naval aviator for 39 yea_rs and I have 

never heard of, seen, or flown any aircraft matching the 

description given in a Exhibit A. 

FURTHER AFFIANT sayeth not. 

I, James L. Hoffman, Jr., the undersigned officer, · 

certify that the foregoing instrument was subscribed and sworn to 

before me this day of 19£_j, by Vice Admiral 

Robert F. Schoultz, United States Navy, who is known to me to be 

a m,ember of the United States Navy on active duty. Anc! I do 

further certify that I am at the date of this certificate a 

commissioned officer of the grade, branch of service, and 

.. organization stated below in the active sen.'lce of the United 

,_ 



States Navv 
- I 

that by statute no seal is required on this 

certificate I and same is executed in my capacity as a :rudqe 

Advocate under authority granted to me by Art.136 1 UCMJ; 10 USC 

936. 

' ' 

• 

• 
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IN THE UNITill STATES DISTRICf CDURT 
FOR TI-lE SOliTHERN DISTRICf OF TEXAS 

HOUSTON DIVISION 

BETTY CASH, VICKI LANDRUM, 
Individually and as Guardian 
Ad Li tan of CDLBY LANDRUM, 

Plaintiffs, 

v. 

UNITED STATES OF AMERICA, 

Defendant. 

) 
) 
) 

) 

) 
) 
) 
) 
) 

) 
) 

Civil Action No. 

H-84-348 

___________________________________ ) 

DEXLA.RATION 

In accordance with 28 U.S.C. section 1746 the following 

unsworn declaration is nade pertaining to tl1e above captioned case: 

I am .the Acting Chief,-Aviation Syst~~ Division, Office of the 

Deputy Chief of Staff for Research, Developrrent, an:J Acquisition, 

United States Anny. Prior to assuming that position this rronth I was 

the Deputy Chief, Aviation Systeros Division, Office of the Deputy 

Chief of Staff for Research, Develop-rent, and Acquisi tioo, United 

States Army and had held that p::>si tion since 1974. I am also an 

aeronautical engineer having received a Master of Science degree in 

aeronautical engineering. In the above positions I am and have teen 

responsible for the research, development, testing, and evaluation of 

!._____ __________________ • -- -



all Army craft capable of flight and for the Army's aviation 

procurement appropriation. In these capacities I am aoo have been 

familiar with all Army craft capable of flight since 1974. 

I have reviewed thE document entitled "More Definite 

Statement" in the above captioned case. That doC\.IJTEnt is incorporated 

herein and attached hereto as Exhibit A. I have canpared the 

description · of the object in Exhibit A with my knowledge of the 

inventory of all Army craft capable of flight. No such craft was 

owned, operated, or in the inventory of the tJni ted States Army on or 

about December 29, 1980. Further, I have never seen nor heard of any 

such craft described in Exhibit A as being associated with the 

military service. 

I declare tmder penalty of perjury that the foregoing 1s true 

aoo correct. Executed on l5[_ April 1984. 

~c/(/Jt4~ 
RI OiA.RD L. BALLARD 
Acting Chief, Aviation 

Systans Division 
OOCSRDA 

• 

• 

• 


