
IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT 
IN AND FOR LEE COUNTY, FLORIDA 

CIVIL DIVISION 
 

EMERY SMITH, 
      CASE NO. 15-CA-001620  

 Petitioner/Counter-Respondent, 
-v- 
 
EMCYTE CORP., 
 
 Respondent/Counter-Petitioner 
And 
 
PATRICK PENNIE, 
 
 Respondent/Counter-Petitioner. 
__________________________________/ 

EMCYTE CORP.’S MOTION FOR PARTIAL  
SUMMARY JUDGMENT ON PETITIONER/COUNTER-RESPONDENT’S  

COUNT I CONCERNING ACCESS TO CORPORATE BOOKS AND RECORDS 
 
 Respondent/Counter-Petitioner, EMCYTE CORP., (“EmCyte”) by and through its 

undersigned counsel, and pursuant to Rule 1.510, Florida Rules of Civil Procedure, moves this 

Court for the entry of a partial summary judgment in favor of EmCyte and against Emery Smith 

(“Smith” or “Petitioner”) on Count I of Petitioner/Counter-Respondent’s Amended Petition 

wherein Petitioner seeks access to the corporate books and records of EmCyte pursuant to 

Florida Statutes § 607.1602(1), (2) and (3) and §§ 607.1604 and 607.1605.  As grounds for this 

Motion, EmCyte states that the disputes involved are strictly legal issues only and there are no 

genuine issues of material fact in dispute as to Count I.  EmCyte is therefore entitled to a partial 

summary judgment on these issues as a matter of law.  In support of its Motion, EmCyte alleges 

and states as follows: 

STATEMENT OF UNDISPUTED FACTS 

1. Prior to Petitioner’s filing of his Petition, via correspondence from his former 

counsel dated May 22, 2015, a true and correct copy of which is attached hereto as Exhibit A, 
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Petitioner demanded access to records of EmCyte, purportedly under the auspices of § 607.1602, 

Fla. Stat. (the “Demand Letter”). 

2. Section 607.1602(1) provides that a shareholder is entitled to inspect and copy the 

limited corporate information set forth in § 607.1601(5).   

3. Petitioner’s Demand Letter sought access to more documents than he would be 

entitled to inspect pursuant to §§ 607.1602(1) and 607.1601(5). 

4. Section 607.1602(2) provides that a shareholder is entitled to inspect and copy 

additional corporate records upon complying with the provisions of § 607.1602(3). 

5. Section 607.1602(3) required Petitioner to show that his demand was made in 

good faith and for a proper purpose.  It also required him to describe with reasonable 

particularity both his purpose and the records he required.  Finally, he was required to show that 

the demanded records were directly connected with the stated “proper purpose.”  “Proper 

purpose” is defined at § 607.1602(9).   

6. Petitioner’s Demand Letter failed to comply with the requirements of § 

607.1602(3). 

7. Section 607.1602(6) grants EmCyte the right to deny Petitioner’s demand for 

good cause.   

8. EmCyte denied Petitioner’s demand for good cause by written correspondence 

date June 5, 2015, a true and correct copy of which is attached hereto as Exhibit B, because 

Petitioner’s demand was made for an improper purpose.  Section 607.1602(6) specifically 

includes the following example of an improper purpose, which is directly applicable to Petitioner 

and it states “ . . . has improperly used any information procured through any prior examination 

of the records of the corporation or any other corporation.”  
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9. Petitioner’s improper activities with respect to the unauthorized use of EmCyte’s 

confidential information in connection with his undisclosed business activities in competition 

with, and to the detriment of, EmCyte, are detailed in previously filed materials, including but 

not limited to, the affidavits and other materials filed in support of EmCyte’s Motion for Partial 

Summary Judgment as to Liability on Counterclaim Counts I, IV, V and VI, on which EmCyte 

relies in support of this motion. 

10. Subsequently, through the discovery process in the instant litigation, EmCyte has 

produced to Petitioner all documents which a shareholder would be entitled to inspect pursuant 

to §§ 607.1602(1) and (2), including those enumerated in § 607.1601(5). 

STANDARD ON MOTION FOR PARTIAL SUMMARY JUDGMENT 

Rule 1.510(b), Florida Rules of Civil Procedure, provides that a “party against whom a 

… counterclaim … is asserted … may move for summary judgment in that party’s favor as to all 

or any part thereof at any time with or without supporting affidavits.” Fla. R. Civ. P. 1.510(b).  

Plainly, “summary judgment is appropriate where the material facts are not in dispute and the 

judgment is based on the legal construction of documents.” Ball v. Florida Podiatrist Trust, 620 

So.2d 1018, 1022 (Fla. 1st DCA 1993); see also Robobar, Inc. v. Hilton Int’l Co., 870 So.2d 864 

(Fla. 3d DCA 2004) (affirming summary judgment and trial court’s interpretation of contract as a 

matter of law). 

ARGUMENT 

In Count I, Petitioner seeks two-fold relief: (a) an order compelling EmCyte to 

immediately produce its “books and records, including its past financial statements, account 

records, tax returns, meeting minutes, records of actions without meetings, notices, and 

communications with shareholders”; and (b) an award of costs and attorneys’ fees “incurred 

reasonably by Smith in pursuit of these corporate records.” 
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As to the first element of the relief requested, the undisputed material facts establish that 

Petitioner is not entitled to an order compelling production of corporate records.     A condition 

precedent to Petitioner obtaining records under § 607.1602(2) required his compliance with the 

requirements of §607.1602(3)(a)-(c) and (9).  However, Petitioner failed to comply with 

§1607.1602(3) and (9) and EmCyte was statutorily authorized to deny the demand for inspection 

under §607.1602(2) by establishing that Petitioner “…has improperly used any information 

procured through any prior examination of the records of the corporation or any other 

corporation” pursuant to §607.1602(6).1  Nevertheless, EmCyte has subsequently produced all 

responsive documents through discovery in the instant case.  Based upon EmCyte’s compliance 

with § 607.1601(5) and § 607.1602(1) and (2), EmCyte is entitled to a partial summary judgment 

finding that it has complied with and produced all records to which Petitioner would be entitled 

to under § 607.1601(5) and § 607.1602(1) and (2), despite Petitioner’s complete lack of 

compliance with § 607.1602(3).2   

As to the second element of relief requested, the undisputed material facts establish that 

Petitioner is not entitled to an award of attorneys’ fees and costs.  First, recoverability of 

attorneys’ fees and costs is conditioned upon entry of an order compelling the production of the 

records requested, to which Petitioner is not entitled (as discussed above).  Second, Section 

607.1604(3) provides that attorneys’ fees and costs should not be awarded where the corporation 

provides that it had a “reasonable basis for doubt about the right of the shareholder to inspect or 

copy the records demanded.”  The undisputed material facts establish that EmCyte had such 

                                                 
1 EmCyte retains the right to claim that Petitioner has improperly used, and continues to improperly use information 
of EmCyte for his sole and secret business enterprises and to the detriment of EmCyte in violation of §607.1602(6). 
2 In Count I, Petitioner also references § 607.1620 (governing the annual financial statements to be furnished to 
shareholders) and § 607.1605 (governing the access to corporate books and records by a director), as well as the 
corresponding fee provisions in each.  However, no presuit demand was made for inspection under either of these 
sections, and the substance of Petitioner’s claim makes it clear that he seeks relief pursuant to § 607.1602.  In any 
event, the financial discovery produced by EmCyte to date also encompasses all records which could be deemed 
subject to inspection pursuant to § 607.1620 or § 607.1605 as well.  
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“reasonable basis for doubt” at the time it denied Petitioner’s request.  Therefore, Petitioner is 

not entitled to recover his attorneys’ fees.  

In sum, the undisputed material facts establish that EmCyte is entitled to judgment in its 

favor on Count I of the Amended Petition.   

WHEREFORE, EmCyte Corp. respectfully requests that this Court grant its Motion for 

Partial Summary Judgment as to Petitioner’s Count I of his Amended Petition, award EmCyte its 

attorneys’ fees and costs, and grant EmCyte such other equitable relief as this Court may allow. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing document was filed 

through the Court’s E-portal filing system and furnished by electronic mail to Emery Smith, P.O. 

Box 21767, El Sobrante, CA 94820 and 936 30th Street, Richmond, CA 94804; Andrew W. 

Lennox, Esq., and Casey R. Lennox, Esq., of Lennox Law, P.A., 5100 W. Kennedy Blvd., Ste. 

120, Tampa, FL 33609 at alennox@lennoxlaw.com, clennox@lennoxlaw.com, and 

eservice@lennoxlaw.com; on this 26th day of March, 2018. 

 

Respectfully Submitted, 
 

GUNSTER, YOAKLEY & STEWART, P.A. 
401 East Jackson Street 
Suite 2500 
Tampa, Florida 33602 
Phone: (813) 222-6630 
Fax: (813) 228-6739 
 
By:  s/ Kenneth G. M. Mather 
KENNETH G.M. MATHER 
Florida Bar #: 619647 
Primary Email:  KMather@gunster.com 
Secondary Email: MWeaver@gunster.com 
   TKennedy@gunster.com 
   eservice@gunster.com 
 
Attorneys for Respondent/Counter-Petitioner, 
EmCyte Corp. 
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